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RULES OF THE HIGH COURT OF NAMIBIA

The Judge-President has under section 39 of the High Court Act, 1990 (Act 16 of
1990), with the approval of the President, made the rules for the conduct of the
proceedings of the High Court of Namibia as set out in the Annexure.
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1 DEFINITIONS

1. In these rules and attached forms, unless the context otherwise indicates-
accused includes, for the purposes of rules 51, 52 and 55, a person whose
acquittal is appealed against by the Prosecutor-General or other prosecutor

as the case may be;.

6accusedOod includes, for the purposes of rules 51, 52 and 55, a

actio

Advocat ed

no

'‘case management
conference'

O\
(@]

o
o

o

c

o

c

ombi
mmo n

ouns

ourt

ourt

(@)}

person whose acquittal is appealed against by the
Prosecutor-General or other prosecutor as the case
may be;

[6accusedd inserted by GN 148 of 1993

[ 6badvocatedo deleted by GN 81 of 1996.

means the High Court Act, 1990 (Act 16 of 1990);

means a proceeding commenced by summons or by
writ in terms of rule 9;

[ 6attor neyGN8Ha19¢6tl ed by

Means an a
as such in terms of Rule 56

[advocate deleted by GN 81/1996.]

means a conference called by the managing judge in
terms of Rule 37;

[ 6case management conferenced inserted b

means a civil summons as defined in the Act;

means a summons with a statement of claim annexed
thereto in terms of sub-rule (2) of rule 17;

means a legal practitioner admitted, enrolled and
entitled to practice as such in the Court;

[ 6counsel 8 inserted by GN 81 of 1996.

means the High Court of Namibia;

d a means any day other than a Saturday, Sunday or
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Public Holiday, and only court days shall be included in
the computation of any time expressed in days
prescribed by these rules or fixed by any order of
court;

0del i ver 6 means serve copies on all parties and file the original
with the registrar;

"di recti o means such prescriptions, instructions and directives
given by the managing judge at a case management
conference under rule 37;

[6directionsd6 inserted by GN 57 of 20

6judgebod otherwisentrexraim apen
court;

[ 6judge substituted by GN 57 of 2011.

® udge pr e Meansthe Judge-President of the High Court;

'initial case means the first case management conference in terms
management of rule 37(4);
conferenc

[irdtial case management conference6 i nserted by GN 57 of 201:

'judicial case means the judicial case management of cases for the
manag e me n purpose of attaining the objectives set out in rule 1A;

[ 6judase amanagement 6 inserted by GN 57 of
'judicial case means the rules regulating judicial case management
management in terms of these rules;
rul eso
[ 6j udicial case management rulesd6 inserted
0Ojudgedo a judge of the court sitting otherwise than in open

court, and includes a managing judge whether sitting in
open court or otherwise than in open court;

[ 6judged substituted by GN 57 of 2011

0 J u &g e s i d means the Judge-President of the High Court;
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managi ng means ajudge to whom a case is allocated in terms of
the case management rules to manage the case;

[ 6managing judged inserted by GN 57 of

"parti es 6 means a conference held in terms of paragraph (b) of
conf er enc subrule (5A);
[ 6parties conferenced inserted by GN 57
Opartyéo or any reference to a plaintiff or other litigant in terms,
includes his or her counsel as the context may require;
[ 6partyd amended by GN 81 of 1996. ]
‘pre-trial means the final case management conference held in
conf er enc terms of rule 37(11) and (12) prior to the hearing or
trial;
[ teiialconf erenced inserted by GN 57 of 20

OProsec
Gener al

t means the Prosecutor-General appointed in terms of
Article 88(1) of the Namibian Constitution;

o C

O0r egi st r a means the registrar appointed in terms of section 30 of
the Act and shall include a deputy- and assistant
registrar appointed in terms of the said section;

set down means the set down of a trial or opposed motion in
terms of rule 39;

[ 6slewndé inserted by GN 57 of 2011.]

0sheri ff 6 means the sheriff appointed in terms of section 30 of
the Act and shall include an additional sheriff, a deputy
sheriff, and an assistant to a deputy sheriff appointed
in terms of the said section;
"'stat us h means an enquiry conducted by a judge to determine
the position of affairs at a particular time in respect of a
case;

[ 6status hearingd inserted by GN 57 of

OSupr eme means the Supreme Court of Namibia;
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1A  OBJECTIVES OF CASE MANAGEMENT
1A. (1) The objectives of case management of an action or

application in these rules are -

(@) to ensure the speedy disposal of any action or application;

(b) to promote the prompt and economic disposal of any action or

application;

(c) to use efficiently the available judicial, legal and administrative

resources;

(d) to provide for a court-controlled process in litigation;

(e) toidentify issues in dispute at an early stage;

() to determine the course of the proceedings so that the parties
are aware of succeeding events and stages and the likely time

and costs involved;

(g) to curtail proceedings;

(h)  to reduce the delay and expense of interlocutory processes;

0] to separate the adjudication of interlocutory motions from that
of the merits to be heard at the trial,
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()] to provide for the better and more practical and more timely

production of evidence by expert witnesses;

(k)  to provide for the production or discovery of documents at a
more convenient, practical and earlier time;

() to ensure the involvement of the parties before the initial case
management conference by the preparation of a case
management report; and

(m) to identify as soon as practicable firm dates for particular
steps as well as for the trial of an action or hearing of an
opposed motion.

(2) The objectives of case management set out in this rule apply
to rules 35 and 36 of the Rules.

[Rule 1A inserted GN 57 of 2011]

1B  OBLIGATIONS OF PARTIES AND THEIR LEGAL PRACTITIONERS

1B. The parties to an action or opposed motion and their legal

practitioners, if they are represented, must 1

(a) assist the managing judge in curtailing the proceedings;

(b) comply with rule 37 and other rules regarding judicial
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case management;

(c) comply with any direction given by the managing judge
at any case management conference or status hearing;

and

(d) attend all case management conferences, pre-trial
conferences and status hearings caused to be arranged
by the managing judge.

[Rule 1B inserted GN 57 of 2011]
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N

SITTINGS OF THE COURT AND VACATIONS

2 ()

Notice of the terms and sessions of the court prescribed by the
Judge-President in terms of section 39 (2) of the Act shall be
published in the Gazette and a copy thereof shall be affixed to the
public notice-board at the office of the registrar.

2 (2

If the day prescribed for the commencement of a civil term or a
criminal session is not a court day, the term or session shall
commence on the next succeeding court day and, if the day
prescribed for the end of a term or session is not a court day, the
term or session shall end on the court day preceding.

2 @3

The periods between the said terms shall be vacations, during
which, subject to the provisions of sub-rule (4), the ordinary business
of the court shall be suspended, but at least one judge shall be
available on such days to perform such duties as the Judge-
President shall direct.

2 14

During and out of term such judges shall sit on such days for the
discharge of such business as the Judge-President may direct.

2 | (5)

If it appears convenient to the presiding judge, the court may sit at
any place or at a time other than a time prescribed in terms of these
rules or any rules under section 39 of the Act, and may sit at any
time during vacation.

3 REGISTRAR®

OFFICE HOURS

Except on Saturdays, Sundays and Public Holidays, the offices of
the registrar shall be open from 9 a.m. to 1 p.m. and from 2 p.m. to 4
p.m., save that, for the purpose of issuing any process or filling any
document, other than a notice of intention to defend, the offices shall
be open from 9 a.m. to 1 p.m., and from 2 p.m. to 3 p.m. and the
registrar may in exceptional circumstances issue process and
accept documents at any time, and shall do so when directed by the
court or a judge.

4  SERVICE

4 1

@)

Service of any process of the court directed to the sheriff and subject
to the provisions of paragraph (b) any document initiating application
proceedings shall be effected by the sheriff in one or other of the
following manners, namely i

4 1

@)

(i)

by delivering a copy thereof to the said person personally: Provided
that where such person is a minor or a person under legal disability,
service shall be effected upon the guardian, tutor, curator or the like
of such minor or person under disability;

4 1D

@)

(ii)

by leaving a copy thereof at the place of residence or business of
the said person, guardian, tutor, curator or the like with the person
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apparently in charge of the premises at the time of delivery, being a
person apparently not less than 16 years of age, and for the
purposes of this paragraph when a building, other than an hotel,
boarding-house, hostel or similar residential building, is occupied by
more than one person or family
means that portion of the building occupied by the person upon
whom service is to be effected,

4 (@D

@)

(iv)

by delivering a copy thereof at the place of employment of the said
person, guardian, tutor, curator or the like to some person
apparently not less than 16 years of age and apparently in authority
over him or her;

4 1@

@)

(v)

if the person so to be served has chosen a domicilium citandi, by
delivering or leaving a copy thereof at the domicilium so chosen;

4 1

@)

(vi)

in the case of a corporation or company, by delivering a copy to a
responsible employee thereof at its registered office or its principal
place of business within Namibia, or if there be no such employee
willing to accept service, by affixing a copy to the main door of such
office or place of business, or in any manner provided by law;

4 (@D

@)

(vii)

by delivering a copy thereof to any agent who is duly authorized in
writing to accept service on behalf of the person upon whom service
is to be effected;

4 | (@D

@)

(viil)

where any partnership, firm or voluntary association is to be served,
service shall be effected in the manner referred to in paragraph (ii)
at the place of business of such partnership, firm or voluntary
association and if such partnership, firm or voluntary association
has no place of business, service shall be effected on a partner, the
proprietor or the chairman or secretary of the committee or other
managing body of such association as the case may be, in one of
the manners set forth in this rule;

4 1

@)

(ix)

where a regional or local authority or any other statutory body is to
be served, service shall be effected by delivering a copy to the
chairperson or secretary or chief administrative officer or his or her
assistant or deputy or in any manner provided by law; or

4 1D

@)

(x)

if two or more persons are sued in their joint capacity as trustees,
liquidators, executors, administrators, curators or guardians, or in
any other joint representative capacity, service shall be effected
upon each of them in any manner set forth in this rule.

4 1D

(b)

Where the person to be served with any document initiating
application proceedings is already represented by an attorney of
record, such document may be served upon such attorney by the
party initiating such proceedings.

4 1

(©)

Service shall be effected as near as possible between the hours of 7
a.m. and 7 p.m.: Provided that no service of any civil summons,
order or notice and no proceedings or act required in any civil
action, except the issue or execution of a warrant of arrest, shall be
validly effected on a Sunday unless the court or a judge otherwise
directs.

4 1

(d)

It shall be the duty of the sheriff or other person serving the process
or documents to explain the nature and contents thereof to the
person upon whom service is being effected and to state in his or
her return or affidavit or on the signed receipt that he or she has
done so.

RULES OF THE HIGH COURT OF NAMIBIA GN 59/1990 AS AMENDED




17

4 1

If it is not possible to effect service in any manner aforesaid, the
court may, upon the application of the person wishing to cause
service to be effected, give directions in regard thereto, and where
such directions are sought in regard to service upon a person
known or believed to be within Namibia, but whose whereabouts
therein cannot be ascertained, the provisions of sub-rule (2) of rule
5 shall, mutatis mutandis, apply.

4 1

Service of any process of the court or of any document in a foreign
country shall be effected-

413

(@)

by any person who is, according to a certificate of-

4 10

@)

(i)

the head of any Namibian diplomatic or consular mission, any
person in the administrative or professional division of the public
service at a Namibian diplomatic or consular mission or any
Namibian foreign service officer grade VII;

4 13

@)

(ii)

any foreign diplomatic or consular officer attending to the service of
process or documents on behalf of Namibia in such country;

4 10

@)

(iil)

any diplomatic or consular officer of such country serving in
Namibia; or

4 13

@)

(iv)

any official signing as or on behalf of the head of the department
dealing with the administration of justice in that country, authorized
under the law of such country to serve such process or document;
or

4 13

(b)

by any person referred to in sub-paragraph (i) or (ii) of paragraph
(a), if the law of such country permits him or her to serve such
process or document or if there is no law in such country prohibiting
such service and the authorities of that country have not interposed
any objection thereto.

4 14

Service of any process of the court or of any document may,
notwithstanding the provisions of sub-rule 3, also be effected -

4 14

@)

in the Republic of South Africa by a sheriff as defined in any rule of
court regulating the conduct of proceedings of the various Provincial
and Local Divisions of the Supreme Court of South Africa and who
is authorized to serve the process of that Court;

4 14

(b)

in Australia, Botswana, Finland, France, Hong Kong, Lesotho,
Malawi, New Zealand, Spain, Swaziland, the United Kingdom of
Great Britain and Northern Ireland and Zimbabwe by an attorney,
solicitor, notary public or other legal practitioner in the country
concerned who is under the law of that country authorized to serve
process of court or documents.

4 109

@)

Unless the official language or one of the official languages of the
foreign country concerned is English or unless the court for sufficient
reasons otherwise directs, any process of court or document to be
served in such country shall be accompanied by a sworn translation
thereof into an official language of that country or part of that country
in which the process or document is to be served, together with a
certified copy of the process or document and such translation.

4 10

(b)

Any process of court or document to be served as provided in sub-
rule [3], shall be delivered to the registrar together with revenue
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stamps to the value of R50 fixed thereto: Provided that no revenue
stamps shall be required where service is to be effected on behalf of
the Government of Namibia.

4 1

(©)

Any process of court or document delivered to the registrar in terms
of paragraph [b] shall, after defacement of the revenue stamps
affixed thereto, be transmitted by him or her together with the
translation referred to in paragraph [a], to the Permanent Secretary
for Foreign Affairs or to a destination indicated by the Permanent
Secretary for Foreign Affairs, for service in the foreign country
concerned, and the registrar shall satisfy himself or herself that the
process of court or document allows a sufficient period for service to
be effected in good time.

4 | (6)

Service of any process of court or any document in Namibia shall be
proved -

4 1(6)

@)

where service has been effected by the sheriff, by the return of
service of such sheriff,

4 1(6)

(b)

where service has not been effected by the sheriff, nor in terms of
sub-rule [3] or [4], by an affidavit of the person who effected service,
or in case of service on an attorney or a member of his or her staff,
the Government of Namibia or any Minister, or any other officer of
such Government, in his or her capacity as such, by the production
of a signed receipt therefore.

4 (6A)

@)

The document which serves as proof of service shall, together with
the served process of court or document, without delay be furnished
to the person at whose request service was effected.

4 | (6A)

(b)

The person referred to in paragraph [a] shall file each such
document on behalf of the person who effected service with the
Registrar when 1

4 | (6A)

(b)

(i)

he or she sets the matter in question down for any purpose;

4 | (6A)

(b)

(ii]

it comes to his or her knowledge in any manner that the matter is
being defended;

4 | (6A)

(b)

(iil)

the registrar requests filing;

4 | (6A)

(b)

(iv)

his or her mandate to act on behalf of the party is terminated in any
manner . 0

[Sub-rule (6A) inserted by GN 81 of 1996.]

4 | (M

Service of any process of court or document in the Republic of
South Africa shall be proved -

4 | (M

@)

where such service has been effected by a sheriff in terms of
paragraph (a) of subrule (4), by the return of service of such sheriff;

4 1

(b)

where such service has been effected by any other person, in the
manner prescribed in subrule (8).

4 (8

Subject to the provisions of subrule [7], service of any process of
court or document in a foreign country, shall be proved-
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4 (8

@)

by a certificate of the person effecting service in terms of paragraph
[a] of sub-rule [3] or sub-rule [4] in which he or she identifies himself
or herself, states that he or she is authorized under the law of that
country to serve process of court or documents therein and that the
process of court or document in question has been served as
required by law of that country and sets forth the manner and the
date of such service: Provided that the certificate of a person
referred to in sub-rule [4] shall be duly authenticated; or

4 (8

(b)

by a certificate of a person effecting service in terms of paragraph
[b] of sub-rule [3] in which he or she states that the process of court
or document in question has been served by him or her, setting forth
the manner and date of such service and affirming that the law of
the country concerned permits him or her to serve process of court
or documents or that there is no law in such country prohibiting such
service and that the authorities of the country have not interposed
any objection thereto.

4 109

In every proceeding in which the State or a Minister or Deputy
Minister, in his or her official capacity, is the defendant or
respondent the summons or notice instituting such proceeding may
be served at the office of the Government Attorney.

4 |10

Whenever the court is not satisfied as to the effectiveness of the
service, it may order such further steps to be taken as to it seems
meet.

4 (11)

Whenever a request for the service on a person in Namibia of any
civil process or citation is received from a State, territory or court
outside Namibia and is transmitted to the registrar in terms of
section 29(2) of the Act, the registrar shall transmit to the sheriff or a
deputy-sheriff or any person appointed by a judge of the court for
service of such process or citation -

4 (11

(@)

two copies of the process or citation to be served; and

4 (11)

(b)

two copies of a translation in English of such process or citation if
the original is in any other language.

4 (12)

Service shall be effected by delivering to the person to be served
one copy of the process or citation to be served and one copy of the
translation (if any) thereof in accordance with the provisions of this
rule.

4 | (13)

After service has been effected the sheriff or the deputysheriff or the
person appointed for the service of such process or citation shall
return to the registrar one copy of the process or citation together
with-

4 | (13)

@)

proof of service, which shall be by affidavit made before a
magistrate, justice of the peace or commissioner of oaths by the
person by whom service has been effected and verified, in the case
of service by the sheriff or a deputy-sheriff, by the certificate and
seal of office of such sheriff or, in the case of service by a person
appointed by a judge of the court by the certificate and seal of office
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of the registrar; and

4 |13

(b)

particulars of charges for the cost of effecting such service.

4 (14)

The particulars of charges for the cost of effecting service under
sub-rule (11) shall be submitted to the taxing officer of the court,
who shall certify the correctness of such charges or other amount
payable for the cost of effecting service.

4 [ (@15)

The registrar shall, after effect has been given to any request for
service of civil process or citation, return to the Permanent Secretary
for Justice -

4 (15)

@)

the request for service referred to in sub-rule (11);

4 | (15)

(b)

the proof of service together with a certificate in accordance with
Form 6J6 of the Second Schedul
court for use out of its jurisdiction; and

4 | (15)

(©)

the particulars of charges for the cost of effecting service and the
certificate, or copy thereof, certifying the correctness of such
charges.

5 EDICTAL

CITATION

5 ()

Save by leave of the court no process or document whereby
proceedings are instituted shall be served outside Namibia.

5 (2

Any person desiring to obtain such leave shall make application to
the court setting forth concisely the nature and extent of his or her
claim, the grounds upon which it is based and upon which the court
has jurisdiction to entertain the claim and also the manner of service
which the court is asked to authorize, and if such manner be other
than personal service, the application shall further set forth the last-
known whereabouts of the person to be served and the inquiries
made to ascertain his or her present whereabouts, and upon such
application the court may make such order as to the manner of
service as to it seems meet and shall further order the time within
which notice of intention to defend is to be given or any other step
that is to be taken by the person to be served, and where service by
publication is ordered, it may be in a form as near as may be in
accordance with Form 1 of the First Schedule, approved and signed
by the registrar.

5 @)

Any person desiring to obtain leave to effect service outside Namibia
of any document other than one whereby proceedings are instituted,
may either make application for such leave in terms of sub-rule (2)
or request such leave at any hearing at which the court is dealing
with the matter, in which latter event no papers need be filed in
support of such request, and the court may act upon such
information as may be given from the bar or given in such other
manner as it may require, and may make such order as to it seems
meet.
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APPLICATIONS

(1)

Every application shall be brought on notice of motion supported by
an affidavit as to the facts upon which the
applicant relies for relief.

(2)

When relief is claimed against any person, or where it is necessary
or proper to give any person notice of such application, the notice of
motion shall be addressed to both the registrar and such person,
otherwise it shall be addressed to the registrar only.

3)

Every petition shall conclude with the form of order prayed and be
verified upon oath by or on behalf of the petitioner.

(4)

@)

Every application brought ex parte (whether by way of petition or
upon notice to the registrar supported by an affidavit as aforesaid)
shall be filed with the registrar and set down, before noon on the
court day but one preceding the day upon which it is to be heard,
and if brought upon notice to the registrar, such notice shall set forth
the form of order sought, specify the affidavit filed in support thereof,
request him or her to place the matter on the roll for hearing, and be
as near as may be in accordance with Form 2(a) of the First
Schedule.

(4)

(b)

Any person having an interest which may be affected by a decision
on an application being brought ex parte may deliver notice of an
application by him or her for leave to oppose, supported by an
affidavit setting forth the nature of such interest and the ground upon
which he or she desires to be heard, whereupon the registrar shall
set such application down for hearing at the same time as the
application first mentioned.

(4)

(©)

At the hearing the court may grant or dismiss either of or both such
applications as the case may require, or may adjourn the same upon
such terms as to the filing of further affidavits by either applicant or
otherwise as to it seems meet.

(5)

@)

Every application other than one brought ex parte shall be brought
on notice of motion as near as may be in accordance with Form 2(b)
of the First Schedule and true copies of the notice, and all
annexures thereto, shall be served upon every party to whom notice
thereof is to be given.

(5)

(b)

In such notice the applicant shall appoint an address within 8
kilometres of the office of the registrar at which he or she will accept
notice and service of all documents in such proceedings, and shall
set forth a day, not less than 5 days after service thereof on the
respondent, on or before which such respondent is required to notify
the applicant, in writing, whether he or she intends to oppose such
application, and shall further state that if no such notification is given
the application will be set down for hearing on a stated day, not
being less than 7 days after service on the said respondent of the
said notice.

RULES OF THE HIGH COURT OF NAMIBIA

GN 59/1990 AS AMENDED




22

6 |(5

(©)

If the respondent does not in such notice notify the applicant of his
or her intention to oppose on or before the day mentioned for that
purpose, the applicant must inform the registrar who must place the
matter before the managing judge.

[Para.

(c) of sub-rule (5) amended by GN 57 of 2011.]

6 | (5

(d)

Any person opposing the grant of an order sought in the notice of
motion shall:

6 |(5

(d)

within the time stated in the said notice, give applicant notice, in
writing, that he or she intends to oppose the application, and in such
notice appoint an address within 8 kilometres of the office of the
registrar at which he or she will accept notice and service of all
documents;

6 | (5

(d)

(ii)

within 14 days of notifying the applicant of his or her intention to
oppose the application, deliver his or her answering affidavit, if any,
together with any relevant documents; and

6 | (5

(d)

(iil)

if he or she intends to raise any question of law only he or she shall
deliver notice of his or her intention to do so, within the time stated in
the preceding sub-paragraph setting forth such question.

6 | (5

(e)

Within 7 days of the service upon him or her of the affidavit and
documents referred to in subrule (5)(d)(ii) the applicant may deliver a
replying affidavit, and the court may in its discretion permit the filing
of further affidavits.

6 | (5

()

Where no answering affidavit, or notice in terms of sub-paragraph
(iii) of paragraph (d) is delivered within the period referred to in sub-
paragraph (ii) of paragraph (d) the applicant may within 4 days of the
expiry thereof apply to the registrar to allocate a date for the hearing
of the application, and where an answering affidavit is delivered the
applicant may apply for such allocation within 4 days of the delivery
of his or her replying affidavit or, if no replying affidavit is delivered,
within 4 days of the expiry of the period referred to in paragraph (e)
and where such notice is delivered the applicant may apply for such
allocation within 4 days after delivery of such notice, and if the
applicant fails to apply within the

appropriate period aforesaid, the respondent may do so immediately
upon the expiry thereof, and notice in writing of the date allocated by
the registrar shall forthwith be given by applicant or respondent, as
the case may be, to the opposite party.

6 | (5

()]

Where an application cannot properly be decided on affidavit the
court may dismiss the application or make such order as to it seems
meet with a view to ensuring a just and expeditious decision, and in
particular, but without affecting the generality of the aforegoing, it
may direct that oral evidence be heard on specified issues with a
view to resolving any dispute of fact and to that end may order any
deponent to appear personally or grant leave for him or her or any
other person to be subpoenaed to appear and be examined and
cross-examined as a witness or it may refer the matter to trial with
appropriate directions as to pleadings or definition of issues, or
otherwise.
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6 (5) (h) The provisions of paragraphs (c) and (f) shall mutatis mutandis apply
to petitions.

6 (5) 0] As soon as all affidavits have been filed, the registrar must provide
the managing judge with the file containing all the documents filed of
record

[Para. (i) of sub-rule (5) inserted by GN 57 of 2011.]

6 (B5A) | (a) As soon as practicable after receipt of all the documents filed of
record, the managing judge must give directions through the registrar
to all parties in respect of the date determined by the judge for the
holding of case management conference.

6 (5A) | (b) Not later than two court days before the holding of case management
conference referred to in paragraph (a) the parties must meet at a
partiesd cionference to

6 (BA) [ (b)) | discuss the nature and basis of their respective claim and defence;

6 (B5A) | (b) | (ii) consider reasonable ways in which the application may be
determined promptly; and

6 (5A) | (b) | (ii) set out concisely and clearly the issues they, jointly or severally, wish
to be addressed during the case management conference.

6 (5A) | (c) At the conclusion of the partie;q
or by their counsel must draw up and sign a report containing -

6 (B5A) [(©) | the matters they have discussed and agreed upon;

6 (5A) [ () | (i) the matters they have discussed and not agreed upon;

6 (B5A) | () | (ii) the issues referred to in subparagraph (iii) of paragraph (b), and
submit the report to the registrar who must place the report before the
managing judge at least one day before the holding of the case
management conference.

6 (B5A) | (d) The case management conference must be held not later than three
court days after the close of pleadings and the following issues must
be addressed at the conference i

6 BA) [d) | ® any proposal regarding an issue referred to in subparagraph (iii) of
paragraph (b), whether agreed by the parties or not;

6 (BA) | (d) | (i) reasonable ways in which issues may be limited and admissions and
concessions which may lead to the narrowing of the issues to be
adjudicated,;

6 (B5A) | (d) | (i) the need for any interlocutory motions and the date for the hearing of
such motions by the managing judge;

6 (BA) | (d) | (iv) the hearing and determination of a preliminary objection on points of
law;

6 (BA) [ (d) | (v) indexing, pagination and binding of the record of all the pleadings
and documents filed of record,;

6 (5A) | (d) | (vi) determining the time for the filing of heads of argument;

6 (B5A) | (d) | (vii) determining the date of the hearing of the application; and

6 (B5A) | (d) | (viii) any other issues which, in the opinion of the case managing judge,
may facilitate the just and speedy determination of the application.

6 (B5A) | (e) Where it is shown by a party at the case management conference
that an interlocutory motion referred to in subparagraph (iii) of
paragraph (d) is relevant i
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6 | (5A)

(€)

the motion must be heard within 10 days after the conclusion of the
case management conference;

6 | (5A)

(e)

(ii)

heads of argument of all parties must be filed not later than three
days before the hearing of any interlocutory motion; and

6 | (5A)

(€)

(iil)

a ruling must be made at any time before the hearing of the main
application.

6 | (5A)

(f)

If in the opinion of the managing judge it is necessary to hold a
further case management conference, such further conference must
be held so soon after the conclusion of the case management
conference in question, and, in any case, at least five days before the
hearing of the application.

6 | (5A)

9

A case management conference is held in court or in chambers of
the managing judge, as the judge may think fit, and must be attended
by counsel representing the parties, or may be attended by
unrepresented parties: Provided that the proceedings at the
conference must be recorded.

6 | (5A)

(h)

The managing judge must make an order in respect of any issue
determined by him or her during the case management conference.

[sub-rule (5A) inserted by GN 57 of 2011.]

6 | (5B)

Where the issues are straightforward, the managing judge may
dispense with case management conference and assign a date for
hearing of the application, giving such directions for the conduct of
the hearing as he or she thinks fit.

[sub-rule (5B) inserted by GN 57 of 2011.]

6 | (50)

A managing judge may from time to time hold status hearing in
respect of cases in terms of the judicial case management rules

[sub-rule (5C) inserted by GN 57 of 2011.]

6 |(6)

The court, after hearing an application whether brought ex parte or
otherwise, may make no order thereof (save as to costs if any) but
grant leave to the applicant to renew the application on the same
papers supplemented by such further affidavits as the case may
require.

6 | (V)

(@)

Any party to any application proceedings may bring a counter-
application or may join any party to the same extent as would be
competent if the party wishing to bring such counter-application or
join such party were a defendant in an action and the other parties to
the application were parties to such action, and in the latter event
Rule 10 shall apply mutatis mutandis.

6 | (V)

(b)

The periods prescribed with regard to applications shall apply
mutatis mutandis to counter-applications: Provided that the court
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may on good cause shown postpone the hearing of the application.

6 |(8)

Any person against whom an order is granted ex parte may
anticipate the return day wupon
notice.

6 |(9)

A copy of every application to court in connection with the estate of
any person deceased, or alleged to be a prodigal, or under any legal
disability, mental or otherwise, shall, before such application is filed
with the registrar, be submitted to the Master for consideration and
report, and if any person is to be suggested to the court for
appointment as curator to property, such suggestion shall likewise
be submitted to the Master for

report: Provided that the provisions of this subrule shall not apply to
any application under rule 57 except where that rule otherwise
provides.

6 | (10)

The provisions of subrule (9) shall further apply to all applications for
the appointment of administrators and trustees under deeds or
contracts relating to trust funds or to the administration of trusts set
out by testamentary disposition.

6 | (11

Notwithstanding the aforegoing subrules, interlocutory and other
applications incidental to pending proceedings may be brought on
notice supported by such affidavits as the case may require and set
down at a time assigned by the registrar or as directed by a judge.

6 |(12)

(@)

In urgent applications the court or a judge may dispense with the
forms and service provided for in these rules and may dispose of
such matter at such time and place and in such manner and in
accordance with such procedure (which shall as far as practicable
be in terms of these rules) as to it seems meet.

6 | (12

(b)

In every affidavit or petition filed in support of any application under
paragraph (a) of this subrule, the applicant shall set forth explicitly
the circumstances which he or she avers render the matter urgent
and the reasons why he or she claims that he or she could not be
afforded substantial redress at a hearing in due course.

6 | (13)

In any application against any Minister, Deputy Minister, officer or
servant of the State, in his or her capacity as such, or the State, the
respective periods referred to in paragraph (b) of sub-rule (5), or for
the return of a rule nisi, shall be not less than 15 days after the
service of the notice of motion, or the rule nisi, as the case may be,
unless the court shall have specially authorised a shorter period.

6 | (14)

Rules, 10, 11, 12, 13 and 34 shall mutatis mutandis apply to all
applications.

6 | (15)

The court may on application order to be struck out from any
affidavit any matter which is scandalous, vexatious or irrelevant, with
an appropriate order as to costs, including costs as between
attorney and client, and the court shall not grant the application
unless it is satisfied that the applicant will be prejudiced in his or her
case if it be not granted.
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(15A)

Paragraphs (a) and (b) of subrule (1) of rule 37 apply with necessary
modifications to applications under this rule.

[sub-rule (15A) inserted by GN 57 of 2011.]

6A DEFINITIONS ON CASE MANAGEMENT OF SECTION 109 APPLICATION

6A For the purposes of these rules, any word or expression to which a
meaning has been assigned in the Act, the High Court Act or the
Rules has that meaning, and unless the context otherwise indicates 1
ficase management conferenced meq{
of rule 6D(6);
fcase management judgeodo means th
6D(3) to manage a section 109 application;
"case management or der Otoimale 60%10)a n
Acompl aintd means a compl aint co
Afdayo means a calendar day and n
the Rules;
ipartiesé6 conferenced means a co0
Apresentationo, in relation to
of such application with the registrar;
fisection 109 applicationd means
section 109 of the Act;
Athe Act o means 199h(Act Nol 24 of 1992);al Ac
Afithese rulesd means rules 6A, 6B

[Rule 6A inserted by GN 253 of 2010.]

6B OBJECTIVES OF CASE MANAGEMENT OF SECTION 109 APPLICATION

6B The objectives of case management in an election application brought
in terms of section 109 of the Act are i

6B (a) to ensure the speedy disposal of the application;

6B (b) to promote the prompt and economic disposal of the application;

6B (© to use efficiently the available judicial, legal and administrative
resources;

6B (d) to identify the issues in dispute at an early stage,

6B (e) to determine the course of the proceeding so that the parties are aware
of the events that will occur and the likely time and cost involved;

6B 0) to reduce delay and expense of interlocutory processes;
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6B (9) to separate the adjudication of interlocutory motions from the
adjudication of the merits of a section 109 application; and
6B (h) to identify as soon as practicable a firm date for the disposal of the
section application
[Rule 6B inserted by GN 253 of 2010.]
6C RESPONSIBILITIES AND DUTIES REGARDING CASE MANAGEMENT OF SECTION 109 APPLICATION
6C | (1) Once filed with the Court, the management of a section 109 application
is the responsibility of the Court and not of the litigants or their counsel.
6C | (2) The parties and their counsel have a duty to assist the Court in
curtailing
proceedings and to expedite determination of a section 109 application.
6C | (3) The fact that the parties agree to allow each other time beyond that
prescribed by the Rules is not binding on the Court.
6C | (4) For the purposes of a section 109 application where there is a conflict

between a provision of rule 6 of the Rules and a provision of these
rules, the provision of these rules must apply.

[Rule 6C inserted by GN 253 of 2010.]

6D SECTION 109 APPLICATION

6D | (1) For the purposes of a section 109 application, the affidavit referred to in
rule 6(1) of the Rules must disclose fully and clearly the nature of the
complaint and the reason for the complaint and the material facts relied
upon therefor.

6D | (2) Rule 6(1), (2), (3), (5)(a), (b), (d) and (e) and (15) apply to section 109
application with the following amendments:

6D | (2) (@) in subrule (3) the word Apetitio
isread as fHAapplicanto

6D | (2) (b) insubrule (5)(a) the words #fAother

6D | (2) (©) in subrule (5)(b) the period of

6D | (2) (d) insubrule (5) (d) (ii) the period of 5
and

6D | (2) (e) in subrule (5)(e) the period of
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6D | (3) After pleadings have closed in terms of the Act and the Rules, the
Judge President must appoint a case management judge to manage
the application until a judge is appointed to hear the section 109
application.

6D | (4) At least 1 day before the holding of the case management conference
theparties must noedetencatol a parti esq{

6D | (4) (@) discuss the nature and basis of their respective claim and defence;

6D | (4) (b) consider reasonable ways in which the application may be determined
promptly; and

6D | (4) (© set out concisely and clearly the issues they, jointly or severally, wish
to be addressed during the case management conference.

6D | (5) At the conclusion of the parties
or by their counsel must draw up and sign a report containing -

6D | (5) (a) the matters they have discussed and agreed upon;

6D | (5) (b) the matters they have discussed and have not agreed upon;

6D | (5) (c) the issues referred to in paragraph (c) of subrule (4),
and submit the report to the registrar who must place the report before
the case management judge at least 1 day before the holding of the
case management conference.

6D | (6) The case management conference must be held not later than 3 days
after the close of pleadings and the following issues must be
addressed at the conference -

6D | (6) (a) any proposal regarding an issue referred to in paragraph (c) of subrule
(4), whether agreed by the parties or not;

6D | (6) (b) reasonable ways in which issues may be limited and admissions and
concessions which may lead to the narrowing of the issues to be
adjudicated;

6D | (6) (© the need for interlocutory motions and the date for the hearing of such
motions by the case management judge,

6D | (6) (d) the hearing and determination of a preliminary objection on points of
law;

6D | (6) (e) indexing, pagination, and binding of the record of all the pleadings and
documents filed of record;

6D | (6) 0) determining the time for the filing of heads of argument;

6D | (6) (9) determining the date of the hearing of the section 109 application; and

6D | (6) (h) any other issues which, in the opinion of the case management judge,

RULES OF THE HIGH COURT OF NAMIBIA

GN 59/1990 AS AMENDED



29

may facilitate the just and speedy determination of the section 109
application.

6D

()

Where it is shown by a party at the case management conference that
an interlocutory motion referred to in paragraph (c) of subrule (6) is
relevant i

6D

()

(@)

the motion must be heard within 4 days after the conclusion of the case
management conference,

6D

()

(b)

heads of argument of all parties must be filed not later than 2 days
before the hearing of any interlocutory motion; and

6D

()

(c)

a ruling must be made at least 3 days before the hearing of the section
109 application.

6D

(8)

If in the opinion of the case management judge it is necessary to hold a
further case management conference, such conference must be held
SO soon after the case management conference in question, and, in
any case, at least 2 days before the hearing of the section 109
application.

6D

9)

A case management conference must be recorded and held in
chambers of the Judge or elsewhere at his or her discretion, and must
only be attended by counsel representing the parties.

6D

(10)

A case management judge must make an order in respect of any issue
addressed and determined by him or her during a case management
conference.

6D

(11)

A section 109 application is heard by a court consisting of the case
management judge alone or by any number of judges as the Judge-
President may consider necessary, and the number may include the
case management judge.

6D

(12)

A section 109 application must be heard within 10 days after the
conclusion of the case management conference, where only one case
management conference is held, or after the conclusion of the last
case management conference, where more than one case
management conference is held.

6D

(13)

Subject to the Act and these rules, where these rules do not make
provision for the procedure to be followed in a section 109 application,
the rules of court regulating motion proceedings apply with such
gualifications, modifications and adaptations as the court may consider
necessary.

[Rule 6D inserted by GN 253 of 2010.]

6E APPLICATION IN TERMS OF SECTION OF ACT OTHER THAN SECTION 109 OR IN TERMS OF ANY

OTHER LAW
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6E | (1)

For the avoidance of doubt, these rules do not apply to an application
brought in terms of a section of the Act other than section 109 thereof
or brought in terms of any other law, irrespective of whether such
application concerns a matter that is connected with, or incidental to,
an election held or to be held in terms of the Act.

6E | (2)

The rules of court regulating motion proceedings apply to an
application referred to in subrule (1).

[Rule 6E inserted by GN 253 of 2010.]

7 POWER OF ATTORNEY

7@

Bef ore summons is issued in any
attorney, the attorney shall file with the registrar a power of attorney to
sue, and such power of attorney shall state, generally the nature of the
particular action authorized to be instituted, the nature of the relief to be
claimed therein and the names of the party to be sued.

7 1@

Where notice of intention to defend is filed with the registrar by an
attorney the latter shall pari passu file a power of attorney authorizing
him or her to defend

713

(@)

The registrar shall not set down any appeal at the instance of an
attorney unless such attorney has filed with the registrar a power of
attorney authorising him or her to appeal and such power of attorney
shall be filed together with the application for a date of hearing.

7 13

(b)

Counsel appearing on behalf of any party, other than a party who has
caused the appeal to be set down, or who instructed another counsel
to so appear, shall, before the hearing thereof, file with the registrar a
power of attorney authorising him or her to so at.

[Par (b) of Sub-rule (3) substituted by GN 81 of 1996.]

74

Every power of attorney filed by an attorney shall be signed by or on
behalf of the party giving it, and shall otherwise be duly executed
according to law: Provided that where a power of attorney is signed on
behalf of the party giving it, proof of authority to sign on behalf of such
party shall be produced to the registrar who shall note that fact on the
said power: Provided further that where a resolution is produced as
proof of such authority, the original thereof shall be filed pari passu with
the power of attorney, unless a general resolution has been filed with
the registrar, in which event a certified copy or such general resolution
shall be filed pari passu with the power of attorney.

710

No power of attorney shall be required to be filed by the Attorney-
General or Government Attorney or any attorney instructed, in writing,
or by telegram by or on behalf of the Attorney-General or Government
Attorney in any matter in which the Attorney-General is acting in his or
her capacity as such by virtue of any provision of the Namibian
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Constitution or the Government Attorney is acting in his or her capacity
as such by virtue of any provision of the Proclamation on the
Government Attorney, 1982 (Proclamation R161 of 1982).

8 PRrovis

IONAL SENTENCE

8 |1 (M)

Where by law any person may be summoned to answer a claim made
for provisional sentence, proceedings shall be instituted by way of a
summons as near as may be in accordance with Form 3 of the First
Schedule, calling upon such person to pay the amount claimed or
failing such payment to appear personally or by counsel upon a day
named in such summons not being less than 15 days after the service
upon him or her of such summons, to admit or deny his or her liability:
Provided that in the event of such person denying his or her liability, he
or she shall

8 | (1)

(@)

not less than 5 days before the aforesaid date, file with the registrar a

notice of intention to defend the action and serve a copy thereof on

plaintiffés attorney, in which n
residential or business address, and shall also appoint an address, not

being a post office box or poste restante, within 8 kilometres of the

office of the registrar for the service on him or her thereat of all

documents in such action; and

8 | (M

(b)

not less than 3 days before the aforesaid date, file with the registrar an
opposing affidavit and serve co
which affidavit he or she shall set forth the grounds of his or her
defence to the pl articolarstdtd whetherché a shen
admits or denies his or her signature to the document upon which the
claim is founded or whether he or she admits or denies the signature or
authority of his or her agent.

8 |2

Such summons shall be issued by the registrar and the provisions of
sub-rules (3) and (4) of rule 17 shall mutatis mutandis apply.

8 | @3)

Copies of all documents upon which the claim is founded shall be
annexed to the summons and served with it.

8 | (4)

The plaintiff shall set down the case for hearing before noon on the
court day but one preceding the day upon which it is to be heard if no
notice of intention to defend the action referred to in subrule (1) has
been delivered.

8 | (5

In the event of a notice of intention to defend the action referred to in
subrule (1) having been delivered -

8 | (5)

(@)

the plaintiff may deliver a replying affidavit within 5 days of the service
upon him or her of the opposing affidavit;

8 | (5

(b)

the hearing of the case shall, notwithstanding the provisions of subrule
(1), not be on the date named in the summons, but shall be on a date
allocated by the registrar upon application to him or her by the plaintiff,
or failing such application by the plaintiff within 5 days after the expiry
of the period referred to in paragraph (a), by the defendant, and the
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plaintiff or the defendant, as the case may be, shall forthwith set the
case down for hearing and give written notice thereof to the opposite

party.

(6)

If at the hearing the defendant admits his or her liability or if he or she
has previously filed with the registrar an admission of liability signed by
himself or herself and withessed by an attorney acting for him or her
and not acting for the opposite party, or, if not so witnessed, verified by
affidavit, the court may give final judgment against him or her.

()

The court may hear oral evidence as to the authenticity of the
defendant 6s si gnat uagent tothe dodumeattupoo
which the claim for provisional sentence is founded or as to the

A

authority of the defendantds age

(8)

Should the court refuse provisional sentence it may order the
defendant to file a plea within a stated time and may make such order
as to the costs of the proceedings as to it may seem just, and
thereafter the provisions of these rules as to pleading and the further
conduct of trial actions shall mutatis mutandis apply.

9)

The plaintiff shall on demand furnish the defendant with security de
restituendo to the satisfaction of the registrar, against payment of the
amount due under the judgment.

(10)

Any person against whom provisional sentence has been granted may
enter into the principal case only if he or she shall have satisfied the
amount of the judgment of provisional sentence and taxed costs, or if
the plaintiff on demand fails to furnish due security in terms of sub-rule

(9).

(11)

A defendant entitled and wishing to enter into the principal case shall,
within 2 months of the grant of provisional sentence, deliver notice of
his or her intention to do so, in which event the summons shall be
deemed to be a combined summons and he or she shall deliver a plea
within 10 days thereafter, and failing such notice or such plea the
provisional sentence shall ipso facto become a final judgment and the
security given by the plaintiff shall lapse.

ARREST

(1)

No civil process whereby any person may be arrested or held to bail in
order to compel his or her appearance to answer any claim and to
abide the judgement of the court thereon shall be sued out against any
person where the cause of action is not of the value of N$1000 or
upwards, exclusive of any costs.

)

In all cases where any person may be arrested or held to bail, the
process shall be by writ of arrest addressed to the sheriff or his or her
deputy and to the officer commanding the gaol and signed as is
required in the case of a summons and shall, as hear as may be, in
accordance with Form 4 of the First Schedule.

9

3)

The writ of arrest when delivered to the registrar for signature shall be
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accompanied by an affidavit sworn by the plaintiff or his or her agent.

The affidavit shall contain a true description of the person making the
same, setting forth his or her place of residence, and a statement of the
sum due to the plaintiff, and the cause of the claim and where incurred,
or in the case of the unlawful detention of any movable property, the
value and description thereof: Provided that if the plaintiff sues as
executor or administrator of any deceased person, or as a trustee of an
insolvent estate, or in any similar representative capacity, it shall be
sufficient in any such affidavit to aver that the said defendant is
indebted as stated, as appears by the books or documents in the
possession of the deponent and as the deponent verily believes, and
the affidavit shall further contain an allegation that the plaintiff has no or
insufficient security for his or her demand, specifying the nature and
extent of the security, if any, and that a sum or value of R1000 or
upwards remains wholly unsecured,

and if the said claim is one for damages, that the said plaintiff has
sustained damage to an amount of R1000 or upwards.

In all cases the affidavit shall contain an allegation that the deponent
believes that the defendant is about to depart, or is making
preparations to depart, from Namibia and shall state fully the grounds
for such belief.

The writ of arrest and affidavit shall be filed by the registrar, and the
defendant or his or her attorney shall be at liberty at all reasonable
times and without charge to peruse and copy them.

Where any sum of money or a specific thing is claimed, it shall be set
forth in the writ of arrest, and the costs of issuing any such writ shall be
endorsed thereon by the registrar, and the sheriff or his or her deputy
shall, upon an arrest made by virtue thereof, give to the defendant a
copy of the same, together with copies of the affidavit aforesaid and
any documents upon which the claim is founded, which copies shall be
furnished by the plaintiff: Provided that where a warrant of arrest has
been telegraphically transmitted the original warrant shall be sent by
the first post to the place where such person has been arrested or
detained and shall be accompanied by a copy thereof and a copy of
the affidavit in terms of sub-rules (4) and (5), and after the arrival of the
warrant at the place where such person has been arrested or detained,
a copy of the original warrant and affidavit shall forthwith be served
upon him or her.

9 |4
9 | (5
9 | (6)
9 | (7)
9 | (8)

If on arrest the defendant or anyone on his or her behalf gives to the
sheriff or his or her deputy adequate security

by bond or obligation of the said defendant and of another person
residing and having sufficient means within Namibia that the defendant
will appear according to the exigency of the said writ, and will abide the
judgment of the court thereon, or if the said defendant pays or delivers
to the sheriff or his or her deputy the sum of money or thing mentioned
in the said writ, together with the costs endorsed thereon and costs of
the execution of the writ as prescribed, the sheriff or his or her deputy
shall permit the defendant to go free of the said writ of arrest, and the
bond or obligation to be given to the sheriff or his or her deputy under
this rule shall be as near as may be in accordance with Form 5 of the
First Schedule: Provided that the personal bond of the defendant
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without a surety shall be sufficient for the purposes of this rule if
accompanied by a deposit of the amount or thing claimed and costs as
aforesaid, such deposit being referred to in the bond as one of the
conditions thereof.

9)

If the defendant at any time after his or her arrest satisfies the claim
contained in the writ, including the costs and charges endorsed
thereon, and the costs of the execution of the writ or is he or she gives
a bond or obligation in terms of subrule (8), he or she shall be entitled
to immediate release.

(10)

If a bond or obligation has been given by or on behalf of the defendant,
in terms of sub-rule (8), the plaintiff shall proceed with his or her action
as if there had been no arrest, and save in those cases where
summons has already been issued, the writ of arrest and affidavit shall
stand as a combined summons in the action.

(11)

Any person arrested shall be entitled to anticipate the day of
appearance and to apply to the court for his or her release, upon giving
notice to the plaintiff and to the registrar.

12)

If the sheriff or his or he deputy takes from the party arrested any bond
or obligation by virtue of any writ, he or she shall, as soon as
practicable, assign to the plaintiff such bond or obligation, by an
endorsement thereon under his or her hand, as near as may be in
accordance with Form 6 of the First Schedule.

(13)

If on the return day or anticipated return day the defendant admits the
whole or a part of the plaintifHf
and in its discretion give final judgment against him or her for the
amount admitted, whereupon he or she shall be released.

(14)

If the defendant has not sati sfi
has not given security as aforesaid, the plaintiff may, on the return or
anticipated return day, apply for confirmation of the arrest, whereupon
the court, unless sufficient cause to the contrary is shown, shall confirm
such arrest and order the return of the defendant to prison, and shall
make such further order as to it seems meet for the speedy termination
of the proceedings.

(15)

If in any such proceedings judgment is given against the defendant, he
or she shall be entitled to his or her release.

10

JOINDER OF PARTIES

AND CAUSES OF ACTION

10

(1)

Any number of persons, each of whom has a claim, whether jointly,
jointly and severally, separately or in the alternative, may join as
plaintiffs in one action against the same defendant or defendants
against whom any one or more of such persons proposing to join as
plaintiffs would, if he or she brought a separate action, be entitled to
bring such action, provided that the right to relief of the persons
proposing the same question of law or fact which, if separate actions
were instituted, would arise on such action, and provided that there
may be a joinder conditionally upon the claim of any other plaintiff
failing.
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10

)

A plaintiff may join several causes of action in the same action.

10

®3)

Several defendants may be sued in one action either jointly, jointly and
severally, separately or in the alternative, whenever the question
arising between them or any of them and the plaintiff or any of the
plaintiffs depends upon the determination of substantially the same
guestion of law or fact which, if such defendants were sued separately,
would arise in each separate action.

10

(4)

In any action in which any causes of action or parties have been joined
in accordance with this rule, the court at the conclusion of the trial shall
give such judgment in favour of such of the parties as shall be entitled
to relief or grant absolution from the instance, and shall make such
order as to costs as shall to it seem to be just, provided that without
limiting the discretion of the court in any way-

10

1)

@)

the court may order that any plaintiff who is unsuccessful shall be liable
to any other party, whether plaintiff or defendant, for any costs
occasioned by his or her joining in the action as plaintiff;

10

1)

(b)

if judgment is given in favour of any defendant or if any defendant is
absolved from the instance, the court may order -

10

(1)

(b)

(i)

the plaintiff to pay such defend

10

()

(b)

(ii)

10

1)

(b)

(iii)

the unsuccessful defendants to pay the costs of the successful
defendant jointly and severally, the one paying the other to be
absolved, and that if one of the

unsuccessful defendants pays more than his or her pro rata share of
the costs of the successful defendant, he or she shall be entitled to
recover from the other unsuccessful defendants their pro rata share of
such excess, and the court may further order that, if the successful
defendant is unable to recover the whole or any part of his or her costs
from the unsuccessful defendants, he or she shall be entitled to
recover from the plaintiff such part of his or her costs as he or she
cannot recover from the unsuccessful defendants;

10

1)

(©)

10

1)

(d)

if judgment is given in favour of the plaintiff against more than one of
the defendants, the court may order those defendants against whom it
gives judgment to pay the plaint
paying the other to be absolved, and that if one of the unsuccessful
defendants pays more than his or her pro rata share of the costs of the
plaintiff he or she shall be entitled to recover from the other
unsuccessful defendants their pro rata share of such excess.

10

®)

Where there has been a joinder of causes of action or of parties, the
court may on the application of any party at any time order that
separate trials be held either in respect of some or all of the causes of
action or some or all of the parties, and the court may on such
application make such order as to it seems meet.

11 CONSOLIDATION OF ACTIONS
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11

Where separate actions have been instituted and it appears to the
court convenient to do so, it may upon the application of any party
thereto and after notice to all interested parties, make an order
consolidating such actions, whereupon

11

(@)

the said actions shall proceed as one action;

11

(b)

the provisions of rule 10 shall mutatis mutandis apply with regard to the
action so consolidated; and

11

(c)

the court may make any order which to it seems meet with regard to
the further procedure, and may give one judgment disposing of all
matters in dispute in the said actions.

12

INTERVENTION

OF PERSONS AS PLAINTIFFS OR DEFENDANTS

12

Any person entitled to join as a plaintiff or liable to be joined as a
defendant in any action may, on notice to all parties, at any stage of the
proceedings apply for leave to intervene as a plaintiff or defendant, and
the court may upon such application make such order, including any
order as to cost, and give such directions as to further procedure in the
action as to it may seem meet.

13

THIRD PARTY PROCEDURE

13

(1)

Where a party in any action claims i

13

(1)

(@)

as against any other person not a party to the action (in this rule called
a fAthird partyo) t hat such part
claimed against him or her, to a contribution or indemnification from
such third party, or

13

1)

(b)

any question or issue in the action is substantially the same as a
guestion or issue which has arisen between such party and the third
party, and should properly be determined not only as between any
parties to the action but also as between such parties and the third
party or between any of them, such party may issue a notice,
hereinafter referred to as third party notice, as near as may be in
accordance with Form 7 of the First Schedule hereto, which notice
shall be served by the sheriff.

13

)

Such notice shall state the nature and grounds of the claim of the party
issuing the same, the question or issue to be determined, and any
relief or remedy claimed, and in so far as the statement of the claim
and the question or issue are concerned, the rules with regard to
pleadings and to summonses shall mutatis mutandis apply.

13

®3)

(@)

The third party notice shall be served before the close of pleadings in
the action in connection with which it is issued.
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13

®3)

(b)

After the close of pleadings, such notice may only be served with the
leave of the court.

13

®3)

(c)

The third party notice shall be accompanied by a copy of all pleadings
filed in the action up to the date of service of the notice.

13

(4)

If the third party intends to contest the claim set out in the third party
notice he or she shall deliver notice of intention to defend, as if to a
summons, and immediately upon receipt of such notice, the party who
issued the third party notice shall inform all other parties accordingly.

13

®)

The third party shall, after service upon him or her of a third party
notice, be a party to the action and, if he or she delivers notice of
intention to defend, shall be served with all documents and given notice
of all matters as a party.

13

(6)

The third party may plead or except to the third party notice as if he or
she were a defendant to the action, and he or she may also, by filing a
plea or other proper pleading, contest the liability of the party issuing
the notice on any ground notwithstanding that such ground has not
been raised in the action by such latter party: Provided however that
the third party shall not be entitled to claim in reconvention against any
person other than the party issuing the notice save to the extent that he
or she would be entitled to do so in terms of rule 24.

13

()

The rules regard to the filing of further pleadings shall apply to third
parties as follows, namely

13

()

(@)

in so far as the third partydassuing
the notice, the said party shall be regarded as the plaintiff and the third
party as the defendant;

13

()

(b)

inso far as the third partyds pl
shall be regarded as a defendant and the plaintiff shall file pleadings as
provided by the said rules.

13

)

Where a party to an action has against any other party (whether either
such party became a party by virtue of any counter-claim by any
person or by virtue of a third party notice or by any other means) a
claim referred to in subrule (1), he or she may issue and serve on such
other party a third party notice in accordance with the provisions of this
rule, and save that no further notice of intention to defend shall be
necessary, the same procedure shall apply as between the parties to
such notice and they shall be subject to the same rights and duties as if
such other party had been served with a third party notice in terms of
sub-rule (1).

13

)

Any party who has been joined as such by virtue of a third party notice
may at any time make application to the court for the separation of the
trial of all or any of the issues arising by virtue of such third party notice
and the court may upon such application make such order as to it
seems meet, including an order for the separate hearing and
determination of any issue on condition that its decision on any other
issue arising in the action either as between the plaintiff and the
defendant or as between any other parties, shall be binding upon the
applicant.
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14 PROCEEDINGS BY AND AGAINST PARTNERSHIPS, FIRMS AND ASSOCIATIONS

14

1)

In this rule-

6 a s s o c meansiamy nurdincorporated body of persons, not being a
partnership;

6 f i meam8 a business, including a business carried on by a body
corporate, carried on by the sole proprietor thereof under a name other
than his or her own;

Opl aamdi 6dé&f endant & include appl
60r el e v ammedans theadaite ad accrual of the cause of action;
0sued amrdusédinuratatiod to actions and applications.

14

(2)

A partnership, a firm or an association may sue or be sued in its name.

14

®3)

A plaintiff suing a partnership need not allege the names of the
partners, and if he or she does, any error or omission or inclusion shall
not afford a defence to the partnership.

14

(4)

Sub-rule (3) shall apply mutatis mutandis to a plaintiff suing a firm.

14

(®)

(@)

A plaintiff suing a firm or a partnership may at any time before or after
judgment deliver to the defendant a notice calling for particulars as to
the full name and residential address of the proprietor or of each
partner, as the case may be, as at the relevant date.

14

(6)

(b)

The defendant shall within 10 days deliver a notice containing such
information.

14

®)

(c)

Concurrently with the said statement the defendant shall serve upon
the persons referred to in paragraph (a) a notice as near as may be,
mutatis mutandis, in accordance with Form 8 of the First Schedule and
deliver proof by affidavit of such service

14

(6)

(d)

A plaintiff suing a firm or a partnership and alleging in the summons or
notice of motion that any person was at the relevant date the proprietor
or a partner, shall notify such person accordingly by delivering a notice
as near as may be, mutatis mutandis, in accordance with Form 8 of the
First Schedule.

14

(®)

(e)

Any person served with a notice in terms of paragraph (c) or (d) shall
be deemed to be a party to the proceedings, with the rights and duties
of a defendant.

14

(®)

(f)

Any party to such proceedings may aver in the pleadings or affidavits
that such person was at the relevant date the proprietor or a partner, or
that he or she is estopped from denying such status.

14

(®)

()]

If any party to such proceedings disputes such status, the court may at
the hearing decide that issue in limine.

14

©®)

(h)

Execution in respect of a judgment against a partnership shall first be
levied against the assets thereof, and, after such excussion, against
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the private assets of any person held to be, or held to be estopped
from denying his or her status as, a partner, as if judgment had been
entered against him or her.

14

(6)

Sub-rule (5) shall apply mutatis mutandis to a defendant sued by a firm
or a partnership.

14

()

If a partnership is sued and it appears that since the relevant date it
has been dissolved, the proceedings shall nevertheless continue
against the persons alleged by the plaintiff or stated by the partnership
to be partners, as if sued individually.

14

(8)

Sub-rule (7) shall apply mutatis mutandis where it appears that a firm
has been discontinued.

14

9)

(@)

A plaintiff suing an association may at any time before or after
judgment deliver a notice to the defendant calling for a true copy of its
current constitution and a list of the names and addresses of the
officebearers and their respective offices as at the relevant date.

14

9)

(b)

Such notice shall be complied with within 10 days.

14

9)

(€)

Paragraphs (a) and (b) shall apply mutatis mutandis to a defendant
sued by an association.

14

(10)

Paragraphs (d), (e), (), (g) and (h) of sub-rule (5) shall apply mutatis
mutandis when -

14

(10)

(@)

a plaintiff alleges that any member, servant or agent of the defendant
association is liable in law for its alleged debt;

14

(10)

(b)

a defendant alleges that any member, servant or agent of the plaintiff
association will be responsible in law for the payment of any costs
which may be awarded against the association.

14

(11)

Sub-rule (7) shall apply mutatis mutandis in regard to the continuance
of the proceedings against any member, servant or agent referred to in
paragraph (a) of sub-rule (10).

14

(12)

Sub-rule (6) of rule 21 shall apply mutatis mutandis in the
circumstances set out in paragraphs (a) and (b) of subrule (5) and in
sub-rule (9) of this rule.

15

CHANGE OF PARTIES

15

(1)

No proceedings shall terminate solely by reason of the death, marriage
or other change of status of any party thereto unless the cause of such
proceedings is thereby extinguished.

15

)

Whenever by reason of an event referred to in subrule (1) it becomes
necessary or proper to introduce a further person as a party in such
proceedings (whether in addition to or in substitution for the party to
whom such proceedings relate) any party thereto may forthwith by
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notice to such further person, to every other party and to the registrar,
add or substitute such further person as a party thereto, and subject to
any order made under sub-rule (4), such proceedings shall thereupon
continue in respect of the person thus added or substituted as if he or
she had been a party from the

commencement thereof and all steps validly taken before such addition
or substitution shall continue of full force and effect:

Provided that save with the leave of the court granted on such terms
(as to adjournment or otherwise) as to it may seem meet, no such
notice shall be given after the commencement of the hearing of any
opposed matter: Provided further that the copy of the notice served on
any person joined thereby as a party to the proceedings shall (unless
such party is represented by an attorney who is already in possession
thereof), be accompanied in application proceedings by copies of all
notices, affidavits and material documents previously delivered, and in
trial matters by copies of all pleadings and like documents already filed
of record, such notice, other than a notice to the registrar, shall be
served by the sheriff.

15

®3)

Whenever a party to any proceedings dies or ceases to be capable of
acting as such, his or her executor, curator, trustee or similar legal
representative, may by notice to all other parties and to the registrar
intimate that he or she desires in his or her capacity as such thereby to
be substituted for such party, and unless the court otherwise orders, he
or she shall thereafter for all purposes be deemed to have been so
substituted.

15

(4)

The court may upon a notice of application delivered by any party
within 20 days of service of notice in terms of subrule (2) and (3), set
aside or vary any addition or substitution of a party thus affected or
may dismiss such application or confirm such addition or substitution,
on such terms, if any, as to the delivery of any affidavits or pleadings,
or as to postponement or adjournment, or as to costs or otherwise, as
to it may seem meet.

16 REPRESENTATION OF PARTIES

16

(1)

If an attorney acts on behalf of any party in any proceedings, he or she
shall notify all other parties of his or her name and address.

16

()

(@)

Any party represented by an attorney in any proceedings may at any
ti me, subject to the provisions
authority to act for him or her, and thereafter act in person or appoint
another attorney to act for him or her therein, whereupon he or she
shall forthwith give notice to the registrar and to all other parties of the
termination of his or her for mer
appointed a further attorney so to act for him or her, of t h
name and address, and the further attorney so appointed shall
forthwith file with the registrar a power of attorney authorizing him or
her to so act.

16

(2)

(b)

If such party does not appoint a further attorney, such party shall in the
notice of termination of his or
all other parties of an address within 8 kilometres of the office of the
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registrar for the service on him or her of all documents in such
proceedings.

16

®3)

Upon receipt of a notice in terms of sub-rule (1) or (2) the address of
the attorney or of the party, as the case may be, shall become the
address of such party for the service upon him or her of all documents
in such proceedings, but any service duly effected elsewhere before
receipt of such notice shall, notwithstanding such change, for all
purposes be valid, unless the court orders otherwise.

16

(4)

(@)

Where an attorney acting in any proceedings for a party ceases so to
act, he or she shall forthwith deliver notice thereof to such party, the
registrar and all other parties: Provided that notice to the party for
whom he or she acted may be given by registered post.

16

(4)

(b)

After such notice, unless the party formerly represented within 10 days
after the notice, himself or herself notifies all other parties of a new
address for service as contemplated in sub-rule (2), it shall not, be
necessary to serve any documents upon such party unless the court
otherwise orders:

Provided that any of the other parties may before receipt of the notice
of his or her new address for service of documents, serve any
documents upon the party who was formerly represented.

16

(4)

(€)

The notice to the registrar shall state the names and addresses of the
parties notified and the date on which and the manner in which the
notice was sent to them.

16

(4)

(d)

The notice to the party formerly represented shall inform the said party
of the provisions of paragraph (b).

17

SUMMONS

17

(1)

Every person making a claim against any other person may, through
the office of the registrar, sue out a summons or a combined summons
as near as may be in

accordance with Form 9 or Form 10 of the First Schedule addressed to
the sheriff directing him or her to inform the defendant inter alia that, if
he or she disputes the claim, and wishes to defend he or she shall-

17

(1)

(@)

within the time stated therein, give notice of his or her intention to
defend,;

17

(1)

(b)

thereafter, if the summons is a combined summons, within 20 days
after giving such notice, deliver a plea (with or without a claim in
reconvention), an exception or an application to strike out.

17

)

In every case where the claim is not for a debt or liquidated demand
there shall be annexed to the summons a statement of the material
facts relied upon by the plaintiff in support of his or her claim, which
statement shall inter alia comply with rules 18 and 20.

17

®3)

Every summons shall be signed by the attorney acting for the plaintiff
and shall bear an attorneybs add
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the registrar, or, if no attorney is acting, it shall be signed by the
plaintiff, who shall in addition append an address within 8 kilometres of
the office of the registrar at which he or she will accept service of all
subsequent documents in the suit, and shall thereafter be signed and
issued by the registrar and made returnable by the sheriff to the court
through the registrar.

17

(4)

Every summons shall set forth -

17

(4)

(@)

the name (including where possible the first name or initials) by which
the defendant is known to the plaintiff, his or her residence or place of
business and, where known, his or her occupation and, if he or she is
sued in any representative capacity, such capacity, and the summons
shall al so st ategant, i &fenthle,her matit@l statds;s

[Paragraph (a) of sub-rule (4) amended by GN 182 of 1996.]

17

(4)

(b)

the full names, sex and occupation and the residence or place of
business of the plaintiff, and where he or she sues in a representative
capacity, such capacity, and if the plaintiff is a female the summons
shall state her marital status;

[Paragraph (b) of sub-rule (4) substituted by GN 182 of 1996.]

17

4)

(©)

the cause of action and the relief claimed.

18

RULES RELATING TO PLEADINGS GENERALLY

18

(1)

A combined summons, and every other pleading except a summons,
shall be signed by an advocate and an attorney, or if a party sues or
defends personally, by such party.

18

)

The title of the action describing the parties thereto and the number
assigned thereto by the registrar, shall appear at the head of each
pleading, provided that where the parties are numerous or the title
lengthy and abbreviation is reasonably possible, it shall be so
abbreviated.

18

®3)

Every pleading shall be divided into paragraphs (including sub-
paragraphs) which shall be consecutively

numbered and shall, as nearly as possible, each contain a distinct
averment.

18

(4)

Every pleading shall contain a clear and concise statement of the
material facts upon which the pleader relies for his or her claim,
defence or answer to any pleading, as the case may be, with sufficient
particularity to enable the opposite party to reply thereto.

18

(®)

When in any pleading a party denies an allegation of fact in the
previous pleading of the opposite party, he or she shall not do so
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evasively, but shall answer the point of substance.

18

(6)

A party who in his or her pleading relies upon a contract shall state
whether the contract is written or oral and when, where and by whom it
was concluded, and if the contract is written a true copy thereof or of
the part relied on in the pleading shall be annexed to the pleading.

18

()

It shall not be necessary in any pleading to state the circumstances
from which an alleged implied term can be inferred.

18

(8)

Where a party suing for restitution of conjugal rights, divorce or judicial
separation has been guilty of adultery, he or she shall state the date
and place of such adultery in his or her summons and pray for
condonation thereof.

18

9)

A party to matrimonial proceedings relying on constructive desertion,
shall in his or her pleadings set out the particulars thereof.

18

(10)

A plaintiff suing for damages shall set them out in such a manner as
will enable the defendant reasonably to assess the quantum thereof:
Provided that a plaintiff suing for damages for personal injury shall
specify the nature and extent of the injuries, and the nature, effects and
duration of the disability alleged to give rise to such damages, and shall
as far as practicable state separately what amount, if any, is claimed
for -

18

(10)

(@)

medical costs and hospital and other similar expenses;

18

(10)

(b)

pain and suffering;

18

(10)

(c)

disability in respect of i

18

(10)

(c)

(i)

the earning of income (stating the earnings lost to date and the
estimated future loss);

18

(10)

(©)

(ii)

the enjoyment of amenities of life (giving particulars).

19

NOTICE

OF INT

ENTION TO DEFEND

19

(1)

The defendant in every civil action shall be allowed 10 days after
service of summons on him or her within which to deliver a notice of
intention to defend, either personally or through his or her attorney:
Provided that the days between 16 December and 15 January, both
inclusive, shall not be counted in the time allowed within which to
deliver a notice of intention to defend.

19

()

In actions against the State or against any Minister, Deputy Minister,
officer or servant of the State, in his or her official capacity, the time
allowed for delivery of notice of intention to defend shall not be less
than 20 days after service of summons, unless the court has specially
authorized a short period.

19

®3)

When a defendant delivers notice of intention to defend, he or she shall
therein give his or her full residential or business address, and shall
also appoint an address, not being a post office box or poste restante,

RULES OF THE HIGH COURT OF NAMIBIA

GN 59/1990 AS AMENDED




44

within 8 kilometres of the office of the registrar for the service on him or
her thereat of all documents in such action, and service thereof at the
address so given shall be valid and effectual, except where by any
order or practice of the court personal service is required.

19

(4)

A party shall not by reason of his or her delivery of notice of intention to
defend be deemed to have waived any right to object to the jurisdiction
of the court or to any irregularity or impropriety in the proceedings.

19

(5)

Notwithstanding the provisions of sub-rules (1) and (2) a notice of
intention to defend may be delivered even after expiration of the period
specified in the summons or the period specified in sub-rule (2), but
before default judgment has been granted: Provided that the plaintiff
shall be entitled to costs if the notice of intention to defend was
delivered after the plaintiff had lodged the application for judgment by
default.

20

DECLARATION

20

1)

I n al l actions i n whi c hdelt ardiquigatec
demand and the defendant has delivered notice of intention to defend,
the plaintiff shall, except in the case of a combined summons, within 15
days after his or her receipt thereof, deliver a declaration.

20

)

The declaration shall set forth the nature of the claim, the conclusions
of law which the plaintiff shall be entitled to deduce from the facts
stated therein, and a prayer for the relief claimed.

20

®3)

Where the plaintiff seeks relief in respect of several distinct claims
founded upon separate and distinct facts, such claims and facts shall
be separately and distinctly stated.

21

FURTHER PARTICULARS

21

(1)

A party may, before delivering any pleading in answer to a pleading
delivered to him or her and for the purpose of enabling him or her to
plead thereto or tender an amount in settlement, deliver a notice within
15 days of receipt of such pleading or of the delivery of a notice of
intention to defend, as the case may be, calling for only such further
particulars as may be strictly necessary for either purpose aforesaid.

21

)

(@)

Particulars so required shall be delivered within 15 days of receipt of
the request which, together with the reply thereto, shall form part of the
pleadings.

21

)

(b)

The request for further particulars and the reply thereto shall, save
where the party is litigating in person, be signed by an advocate and an
attorney.

21

®3)

The party receiving the further particulars shall have 15 days from
receipt thereof within which to deliver a further pleading.
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21

(4)

After the close of pleadings any party may, not less than 20 days
before trial, deliver a notice requesting only such further particulars as
are strictly necessary to enable him or her to prepare for trial, and such
request shall be complied with within 10 days after receipt thereof.

21

()

The request for further particulars for trial and the reply thereto shall,
save where the party is litigating in person, be signed by an attorney.

21

(6)

If the party requested to furnish any particulars as aforesaid fails to
deliver them timeously or sufficiently, the party requesting the same
may apply to court for an order for their delivery or for the dismissal of
the action or the striking out of the defence, whereupon the court may
make such order as to it seems meet.

21

()

The court shall at the conclusion of the trial mero motu consider
whether the further particulars were strictly necessary, and shall
disallow all costs of and flowing from any unnecessary request or reply,
or both, and may order either party to pay the costs thereby wasted, on
an attorney and client basis or otherwise.

22

PLEA

22

1)

Where a defendant has delivered notice of intention to defend, he or
she shall within 20 days after the service upon him or her of a
declaration or within 20 days after delivery of such notice in respect of
a combined summons, deliver a plea with or without a claim in
reconvention, or an exception with or without application to strike out.

22

)

The defendant shall in his or her plea either admit or deny or confess
and avoid all the material facts alleged in the combined summons or
declaration or state which of the said facts are not admitted and to what
extent, and shall clearly and concisely state all material facts upon
which he or she relies.

22

®3)

Every allegation of fact in the combined summons or declaration which
is not stated in the plea to be denied or to be admitted, shall be
deemed to be admitted, and if any explanation or qualification of any
denial is necessary, it shall be stated in the plea.

22

(4)

If by reason of any claim in reconvention, the defendant claims that on
the giving of judgment on such
extinguished either in whole or in part, the defendant may in his or her
plea refer to the fact of such claim in reconvention and request that
judgment in respect of the claim or any portion thereof which would be
extinguished by such claim in reconvention, be postponed until
judgment on the claim in reconvention, and judgment on the claim
shall, either in whole or in part, thereupon be so postponed unless the
court, upon the application of any person interested, otherwise orders,
but the court, if no other defence has been raised, may give judgment
for such part of he claim as would not be extinguished, as if the
defendant were in default of filing a plea in respect thereof, or may, on
the application of either party, make such order as to it seems meet.
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23 EXCEPTIONS AND APPLICATIONS TO STRIKE OUT

23

(1)

Where any pleading is vague and embarrassing or lacks averments
which are necessary to sustain an action or

defence, as the case may be, the opposing party may, within the period
allowed for filing any subsequent pleading, deliver an exception thereto
and may set it down for hearing in terms of paragraph (f) of subrule (5)
of rule 6: Provided that where a party intends to take an exception that
a pleading is vague and embarrassing he or she shall within the period
allowed as aforesaid by notice afford his or her opponent an
opportunity of removing the cause of complaint within 14 days:
Provided further that the party excepting shall within 10 days from the
date on which a reply to such notice is received or from the date on
which such reply is due, deliver his or her exception.

23

()

Where any pleading contains averments which are scandalous,
vexatious, or irrelevant, the opposite party may, within the period
allowed for filing any subsequent pleading, apply for the striking out of
the matter aforesaid, and may set such application down for hearing in
terms of paragraph (f) of sub-rule (5) of rule 6, but the court shall not
grant the same unless it is satisfied that the applicant will be prejudiced
in the conduct of his or her claim or defence if it be not granted.

23

®3)

Wherever an exception is taken to any pleading, the grounds upon
which the exception is founded shall be clearly and concisely stated.

23

(4)

Wherever any exception is taken to any pleading or an application to
strike out is made, no plea, replication or other pleading over shall be
necessary.

24

CLAIM |

N RECONVENTION

24

1)

A defendant who counterclaims shall, together with his or her plea,
deliver a claim in reconvention setting out the material facts thereof in
accordance with rules 18 and 20 unless the plaintiff agrees, or if he or
she refuses, the court allows it to be delivered at a later stage, and the
claim in reconvention shall be set out either in a separate document or
in a portion of the document containi ng t he pl ea, bu
Reconventiono6, and it shall be u
or descriptions of the parties to the proceedings in convention.

24

)

If the defendant is entitled to take action against any other person and
the plaintiff, whether jointly and severally, separately or in the
alternative, he or she may with the leave of the court proceed in such
action by way of a claim in reconvention against the plaintiff and such
other persons, in such manner and on such terms as the court may
direct.

24

®3)

A defendant who has been given leave to counterclaim as aforesaid,
shall add to the title of his or her plea a further title corresponding with
what would be the title of any action instituted against the parties
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against whom he or she makes claim in reconvention, and all further
pleadings in the action shall bear such title, subject to the proviso to
sub-rule (2) of rule 18.

24

(4)

A defendant may counterclaim conditionally upon the claim or defence
in convention failing.

25

REPLICATION AND PLEA IN RECONVENTION

25

(1)

Within 15 days after the service upon him or her of a plea and subject
to sub-rule (2) hereof, the plaintiff shall where necessary deliver a
replication to the plea and a plea to any claim in reconvention, which
plea shall comply with rule 22.

25

()

No replication or subsequent pleading which would be a mere joinder
of issue or bare denial of allegations in the previous pleading shall be
necessary, and issue shall be deemed to be joined and pleadings
closed in terms of paragraph (b) of rule 29.

25

®3)

Where a replication or subsequent pleading is necessary, a party may
therein join issue on the allegations in the previous pleading, and to
such extent as he or she has not dealt specifically with the allegations
in the plea or such other pleading, such joinder of issue shall operate
as a denial of every material allegation of fact in the pleading upon
which issue is joined.

25

(4)

A plaintiff in reconvention may, subject to the provisions mutatis
mutandis of sub-rule (2), be delivered by the respective parties within
10 days after the previous pleading delivered by the opposite party,
and such pleadings shall be designated by the names by which they
are customarily known.

26

FAILURE TO DELIVER

PLEADINGS T BARRING

26

Any party who fails to deliver a replication or subsequent pleading
within the time stated in rule 25 shall be ipso facto barred, and if any
party fails to deliver any other pleading within the time laid down in
these rules or within any extended time allowed in terms thereof, any
other party may by notice served upon him or her require him or her to
deliver such pleading within 5 days after the day upon which the notice
is delivered, and any party failing to deliver the pleading referred to in
the notice within the time therein required or within such further period
as may be agreed between the parties, shall be in default of filing such
pleading, and be ipso facto barred: Provided that for the purposes of
this rule the days between 16 December and 15 January, both
inclusive shall not be counted in the time allowed for the delivery of any
pleading.

27 EXTENSION OF TIME AND REMOVAL OF BAR AND CONDONATION
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27

1)

In the absence of agreement between the parties, the court may upon
application on notice and on good cause shown, make an order
extending or abridging any time prescribed by these rules or by an
order of court or fixed by an order extending or abridging any time for
doing any act or taking any step in connection with any proceedings of
any nature whatsoever upon such terms as to it seems meet.

27

()

Any such extension may be ordered although the application therefor is
not made until after expiry of the time prescribed or fixed, and the court
ordering any such extension may make such order as to it seems meet
as to the recalling, varying or cancelling of the results of the expiry of
any time so prescribed or fixed, whether such results flow from the
terms of any order or from these rules.

27

®3)

The court may, on good cause shown, condone any non-compliance
with these rules.

27

(4)

After a rule nisi has been discharged by default of appearance by the
applicant, the court or a judge may revive the rule and direct that the
rule so revived need not be served again.

28

AMENDMENTS TO PLEADINGS AND DOCUMENTS

28

(1)

Any party desiring to amend any pleading or document other than an
affidavit, filed in connection with any proceeding, may give notice to all
other parties to the proceeding of his or her intention so to amend.

28

)

Such notice shall state that unless objection in writing to the proposed
amendment is made within 10 days the

party giving the notice will amend the pleading or document in question
accordingly.

28

®3)

If no objection in writing be so made, the party receiving such notice
shall be deemed to have agreed to the amendment.

28

(4)

If objection is made within the said period, which objection shall clearly
and concisely state the grounds upon which it is founded, the party
wishing to pursue the amendment shall within 10 days after the receipt
of such objection, apply to court on notice for leave to amend and set
the matter down for hearing, and the court may make such order
thereon as to it seems meet.

28

(®)

Whenever the court has ordered an amendment or no objection has
been made within the time prescribed in sub-rule (2), the party
amending shall deliver the amendment within the time specified in the
courtdéds order or within 5 days a
sub-rule (2), as the case may be.

28

(6)

When an amendment to a pleading has been delivered in terms of this
rule, the other party shall be entitled to plead thereto or amend
consequentially any pleading already filed by him or her within 15 days
of the receipt of the amended pleading.
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28 | (7) A party giving notice of amendment shall, unless the court otherwise
orders, be liable to pay the costs thereby occasioned to any other
party.

28 | (8) The court may during the hearing at any stage before judgment grant
leave to amend any pleading or document on such terms as to costs or
otherwise as to it seems meet.

28 | (9) Where any amendment is made it shall be made on a separate page to
be added in an appropriate place to the pleading or the document
amended.

29 CLOSE OF PLEADINGS

Pleadings shall be considered closed-

29

(@)

if either party has joined issue without alleging any new matter, and
without adding any further pleading;

29

(b)

if the last day allowed for filing a replication or subsequent pleading has
elapsed and it has not been filed;

29

(€)

if the parties agree in writing that the pleadings are closed and such
agreement is filed with the registrar;
or

29

(d)

if the parties are unable to agree as to the close of pleadings, and the
court upon the application of a party declares them closed.

30

IRREGU

LAR PROCEEDINGS

30

1)

A party to a cause in which an irregular step or proceeding has been
taken by any other party may, within 15 days after becoming aware of
the irregularity, apply to court to set aside the step or proceeding:
Provided that no party who has taken any further step in the cause with
knowledge of the irregularity shall be entitled to make such application.

30

()

Application in terms of sub-rule (1) shall be on notice to all parties
specifying particulars of the irregularity or impropriety alleged.

30

®3)

If at the hearing of such application the court is of opinion that the
proceeding or step is irregular or improper, it may set it aside in whole
or in part, either as against all the parties or as against some of them,
and grant leave to amend or make any such order as to it seems meet.

30

(4)

Until a party has complied with any order of court made against him or
her in terms of this rule, he or she shall not take any further step in the
cause, save to apply for an extension of time within which to comply
with such order.

30

)

Where a party fails to comply timeously with a request made or notice
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given pursuant to these rules, the party making the request or giving
the notice may notify the defaulting party that he or she intends, after
the lapse of 10 days to apply for an order that such notice or request
be complied with, or that the claim or defence be struck out, and failing
compliance within the 10 days, application may be made to court and
the court may make such order thereon as to it seems meet.

31 JUDGMENT ON CONFESSION AND BY DEFAULT

31

(1)

Save in actions of divorce, restitution of conjugal rights, judicial
separation or nullity of marriage, a defendant may at any time confess
in whole or in part the claim contained in the summons. Such
confession shall be signed by the defendant personally and his or her
signature shall either be witnessed by counsel acting for him, not being
the counsel acting for the plaintiff, or be verified by affidavit, and
furnished to the plaintiff, whereupon the plaintiff may apply in writing
through the registrar to a judge for judgment according to such
confession.

31

)

(@)

Whenever a defendant is in default of delivery of notice of intention to
defend or of a plea, the plaintiff may set the action down as provided in
sub-rule (4) for default judgment and the court may, where the claim is
for a debt or liquidated demand, without hearing evidence, and in the
case of any other claim, after hearing evidence, grant judgment against
the defendant or make such order as to it seems meet.

31

)

(b)

A defendant may within twenty (20) days after he or she has
knowledge of such judgment apply to court upon notice to the plaintiff
to set aside such judgment and the court may upon good cause shown
and upon the defendant furnishing to the plaintiff security for the
payment of the costs of the default judgment and of such application to
a maximum of N$200 set aside the default judgment on such terms as
to it seems meet.

31

®3)

Where a plaintiff has been barred from delivering a declaration the
defendant may set the action down as provided in sub-rule (4) and
apply for absolution from the instance or, after adducing evidence, for
judgment, and the court may make such order thereon as to it seems
meet.

31

(4)

The proceedings referred to in sub-rules (2) and (3) shall be set down
for hearing before noon on the day but one preceding the day on which
the matter is to be heard upon n
party in default: Provided that no notice of set down need be given to
any party in default of delivery of notice of intention to defend.

31

(®)

(@)

Wherever a defendant is in default of delivery of notice of intention to
defend an action where each of the claims is for a debt or liquidated
demand, the plaintiff, if he or she wishes to obtain judgment by default,
may file with the registrar a written application for judgment against
such defendant, instead of following the procedure prescribed by sub-
rule (2),
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[Par (a) of Sub-rule (5) inserted by GN 81 of 1996.]

31 | (5) (b) The registrar may -

31 | (5) (b) | () grant judgment as requested;

31 | (5) (b) | (i) grant judgment for part of the claim only or on amended terms;

31 | (B) (b) | (iii) refuse judgment wholly or in part;

31 | (5) (b) | (iv) | postpone the application for judgment on such terms as he or she may
consider just;

31 | (5) (b) | (v) request or receive oral or written submissions;

31 | (B) (b) | (vi) require that the matter be set down for hearing in open court.

[Par (b) of Sub-rule (5) inserted by GN 81 of 1996.]

31 | (5) (© The registrar shall record any judgment granted or direction given by
him.

[Par (c) of Sub-rule (5) inserted by GN 81 of 1996.]

31 | (5) (d) Any party dissatisfied with a judgment granted or direction given by the
registrar may, within 20 days after he or she has acquired knowledge
of such judgment or direction, set the matter down for reconsideration
by the court.

[Par (d) of Sub-rule (5) inserted by GN 81 of 1996.]

31 | (5) (e) The registrar shall -
® if the value of the claim as stated in the summons, apart from any
consenttoj uri sdicti on, is within th

court, and unless the plaintiff claims costs on the counsel and client
scale, other than by virtue of an undertaking by the defendant under a
written agreement to pay costs on that scale, grant judgment for costs
on the appropriate scale in wund
court plus the deputy sheriffbés

defendant has so undertaken to pay costs on the counsel and client

scale, grant judgmentforcost s on the scal e, [
fees;
31 | (5) (e) | (ii) in other cases, unless the application for default judgment requires

costs to be taxed or the registrar requires a decision on costs from the
court, grant judgment for costs in an amount of N$800.00 plus the
deputy sheriffés fees.

[Par (e) of Sub-rule (5) inserted by GN 81 of 1996.]

31 | (5) () Where, as contemplated in subparagraph (i) of paragraph (e), the
plaintiff claims costs on the counsel and client scale, other than by
virtue of an undertaking by the defendant under a written agreement to
pay costs on that scale, the registrar shall refer such claim to a judge
for decision and enter the judgment for costs in accordance with that
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| decision.

[Par (f) of Sub-rule (5) inserted by GN 81 of 1996.]

32

SUMMARY JUDGMENT

32

1)

Where the defendant has delivered notice of intention to defend, the
plaintiff may apply to court for summary judgment on each of such
claims in the summons as is only-

32

1)

(@)

on a liquid document;

32

1)

(b)

for a liguidated amount in money;

32

1)

(©)

for delivery of specified movable property; or

32

1)

(d)

for ejectment,

together with any claim for interest and costs.

32

)

The plaintiff shall within 15 days after the date of delivery of notice of
intention to defend, deliver notice of such application, accompanied by
an affidavit made by himself or herself or by any other person who can
swear positively to the facts verifying the cause of action and the
amount, if any, claimed and stating that in his or her opinion there is no
bona fide defence to the action and that notice of intention to defend
has been delivered solely for the purpose of delay, and if the claim is
founded on a liquid document a copy of the document shall be
annexed to such affidavit, and such notice of application shall state that
the application will be set down for hearing on a stated day not being
less than 10 days from the date of the delivery thereof.

32

®3)

Upon the hearing of an application for summary judgment the
defendant may-

32

®3)

(@)

give security to the plaintiff to the satisfaction of the registrar for any
judgment including costs which may be given; or

32

®3)

(b)

satisfy the court by affidavit (which shall be delivered before noon on
the court day but one preceding the day on which the application is to
be heard) or with the leave of the court by oral evidence of himself or
herself or of any other person who can swear positively to the fact that
he or she has a bona fide defence to the action, and such affidavit or
evidence shall disclose fully the nature and grounds of the defence and
the material facts relied upon therefore.

32

(4)

No evidence may be adduced by the plaintiff otherwise than by the
affidavit referred to in sub-rule (2), nor may either party cross-examine
any person who gives evidence viva voce or on affidavit: Provided that
the court may put to any person who gives oral evidence such
guestions as it considers may elucidate the matter.
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32

©®)

If the defendant does not find security or satisfy the court as provided
in paragraph (b) of sub-rule (3), the court may enter summary judgment
for the plaintiff.

32

(6)

If on the hearing of an application made under this rule it appears-

32

(6)

(@)

that any defendant is entitled to defend and any other defendant is not
so entitled; or

32

(6)

(b)

that the defendant is entitled to defend as to part of the claim,

the court shall-

32

(6)

(b)

give leave to defend to a defendant so entitled thereto and give
judgment against the defendant not so entitled; or

32

(6)

(b)

(ii)

give leave to defend to the defendant as to part of the claim and enter
judgment against him or her as to the balance of the claim, unless he
or she shall have paid such balance to the plaintiff or into court in terms
of rule 34; or

32

(6)

(b)

(iil)

make both orders mentioned in sub-paragraphs (i) and (ii).

32

()

If the defendant finds security or satisfies the court as provided in sub-
rule (3), the court shall give leave to defend, and the action shall
proceed as if no application for summary judgment had been made.

32

(8)

Leave to defend may be given unconditionally or subject to such terms
as to security, time for delivery of pleadings, or otherwise, as the court
deems fit.

32

9)

Where delivery of a declaration is required by these rules and the
court, when giving leave to defend in terms of this rule, has not made
an order for the delivery of such declaration within a specified time,
such declaration shall be delivered within 20 days of the date leave to
defend has been given.

32

(10)

The court may at the hearing of such application make such order as to
costs as to it may seem just: Provided
that if-

32

(10)

(@)

the plaintiff makes an application under this rule, where the case is not
within the terms of sub-rule (1) or where the plaintiff, in the opinion of
the court, knew that the defendant relied on a contention which would
entitle him or her to leave to defend, the court may order that the action
be stayed until the plaintiff h
further order that such costs be taxed as between attorney and client;
and

32

(10)

(b)

in any case in which summary judgment was refused and in which the
court after trial gives judgment for the plaintiff substantially as prayed,
and the court finds that summary judgment should have been granted
had the defendant not raised a defence which in its opinion was
unreasonabl e, the court may orde
be taxed as between attorney and client.
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33 SPECIAL CASES AND ADJUDICATION UPON POINTS OF LAW

The parties to any dispute may, after institution of proceedings, agree
upon a written statement of facts in the form of a special case for the
adjudication of the court.

Such statement shall set forth the facts agreed upon, the questions of
law in dispute between the parties and their contentions thereon, and
such statement shall be divided into consecutively numbered
paragraphs and there shall be annexed thereto copies of documents
necessary to enable the court to decide upon such questions, and it
shall be signed by an advocate and an attorney on behalf of each party
or, where a party sues or defends personally, by such party.

Such special case shall be set down for hearing in the manner
provided for trials or opposed applications, whichever may be more
convenient.

If a minor or person of unsound mind is a party to such proceedings the
court may, before determining the questions of law in dispute, require
proof that the statements in such special case so far as concerns the
minor or person of unsound mind are true.

At the hearing thereof the court and the parties may refer to the whole
of the contents of such documents and the court may draw any
inference of fact or of law from the facts and documents as if proved at
a trial.

If it appears to the court mero motu or on the application of any party
that there is, in any pending action, a question of law or fact which may
conveniently be decided either before any evidence is led or separately
from any other question, the court may make an order directing the trial
of such question in such manner as it may deem fit, and may order that
all further proceedings be stayed until such question has been
disposed of: Provided that in an action for any damages arising from
any motor vehicle accident, under any law, the court may on
application of any party, order that any questions of liability for and the
amount of any damages be decided separately unless it appears that
the questions cannot conveniently be so decided.

When giving its decision upon any question in terms of this rule the
court may give such judgment as may upon such decision be
appropriate, and may give any direction with regard to the hearing of
any other issues in the proceeding which may be necessary for the
final disposal thereof.

33 | (1)
331 |@
33 (2 |(b)
33 1) |()
33 | (3)
33 | (4)
33 | (5)
33 | (6)

If the question in dispute is one of law and the parties are agreed upon
the facts, the facts may be admitted and recorded at the trial, and the
court may give judgment without hearing any evidence.

34 OFFER TO SETTLE
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