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REFERRAL TO ALTERNATIVE DISPUTE RESOLUTION (ADR)

ADR office

1. (1) Each division of the High Court must have a designated office which will be responsible for the
administration of Alternative Dispute Resolution in terms ofeRWM8 and 39, hereinafter referred to
as the ADR office.

(2) The ADR office may share facilities and/or resources with any other office within the registry.

(3) The ADR office must at least once every fortnight cause an updatedoooumécted mediation
RAIFINE (2 0SS LWz2ofA&AKSR 2y (KS /2dNIiQad 2FFAOALE 48

6nv 91 OK YSRAIFGA2Y NBIAAGSNBR gAGK GKS 15w 2FFAC

Mediation Diary

2.(1) The ADR office is responsible for compiling and maintaining a@aumeced mediation diary.

(2) All courtaccredited mediators must provide the ADR with available dates for -cowmmnected
mediation, which dates should reach the ADR office at least 6 months in advance.

(3) Courtaccredited mediators provide private mediatioamterms of Rule 38 and is responsible for
keeping their own private mediation diaries.

(4) Courtconnected mediation must be held at a court facility, unless for good reason the Judge
President directs otherwise.

(5) Courtaccredited private mediatiois held at a place chosen by the ceadcredited mediator.

Referral for Mediation in terms of Rule 38(1)

3. (1) Anyreference made in the Rules of Court or the Practice Directions to mediation means
mediation done in terms of Rules 38 and 39.

(2) Anyreference in the Rules of Court or the Practice Directions to a mediator meansacmuedited
mediator.

(3) If during court proceedings, the court is approached to refer a matter for mediation in terms of
Rule 38 read with Rule 39, which request mayfdreeither courtaccredited private mediation or
court-connected mediation, hereinafter referred to as the initial mediation referral proceedings, the
Court must postpone the matter so to be referred for a period of not more than two weeks to enable
the paties to identify the mediator and make a reservation. The order made during the initial
mediation referral proceedings is hereinafter referred to as thgahinediation referral ordet.

1Judget NEBAARSY (1 Q& t N OGAOS b20S MKHAHN
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(4) A matter may only be referred for cottbnnected mediation iéach of the parties is represted
by a legal practitionef

(5) Each party attending codcbnnected mediation must be represented by a legal practitioner

during the courtconnected mediation and no more than one legal practitioner per party is allowed
during the courtaccredited mediation, provided that such party may elect to use either his or her
instructing legal practitioner or his or harstructed legal practitionet.

(6) The initial mediation referral order must clearly state

(a) whether the maer will be referred for couraccredited private mediation or coutdonnected
mediation;

(b) the identity of the legal practitioner who will accompany each of the parties;

(c) if the matter will be referred for coutonnected mediation and any one orone of the parties

will require the services of an interpreter, the interpretation language(s) so required and if the matter
will be referred for couraccredited private mediation, the order must state that if any one or more
of the parties will requirete services of an interpreter, such party will be responsible to arrange and
pay his or her own interpreter; and

(d) the next court appearance date and time, hereinafter referred to as tlegliation referal
proceedings.

(7) The registrar assisting ti@»urt, must immediately after the initial mediation referral proceedings
hand a copy of the initial mediation referral order to the ADR office.

(8) The ADR office must upon receipt of the initial mediation referral order enter the particulars of the
casein a separate mediation register, assign a sequential mediation number to the matter, and open
a separate mediation file bearing the mediation case number, the names of the parties, whether the
matter is referred for couraccredited private mediation ootirt-connected mediation, the names of

the legal practitioners who will accompany the parties during the mediation and in the event of court
connected mediation the languages in which interpretation services will be required.

(9) If the matter is to be fferred for courtaccredited private mediation

(a) the parties must contact the cousccredited mediator of Heir choice for availability and
determine the date, time and place of the mediation session. Contact details of allamradited
mediators may be obtained on the official website of the High Cdutirh;//www.ejustice.jud.na;

(b) the courtaccredited mediator must provide the parties with written proof of the reservation,
which proof should state the identity of the cotatcredited mediator and the date, time and place
of the scheduled mediation session.

(10) If the matter igo be referred for courconnected mediation

2Judget NBaARSy(iQa tINI OGAOS b2GS wmkHunAN
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(a) the parties must at an agreed time approach the ADR office to reserve ecoomected mediation
session; and

(b) the ADR office must provide the parties with written proof of the reservation, whiobf ghould
state the identity of the mediator and the date, time and place of the scheduled -woummected
mediation session.

(c) If the parties are unable to agree upon the identity of the coorinected mediator or a specific
court-connected mediationsession the ADR office must select the first three available €ourt
connected mediation sessions, which sessions should not be earlier than two days after the next court
appearance and no later than one month after such court appearance and reserve ttex foatll

three different sessions and provide the parties with written proof of the reservations.

(11) During the mediation referral proceedings, the parties must hand to the Court written proof of
the reservation and the Court must then make an ofileterms of Rule 38(1), hereinafter referred
to as mediation referral ordef.

(12) The managing judge must after hearing the parties include the following in the mediation referral
order:

(a) whether the mediation is referred for cowaitcredited private mediation or coutonnected
mediation;

(b) the name of the mediator who will be responsible for the mediation;
(c) the time, date and place of the mediation session;

(d) the time when owithin which the mediation report compiled by the mediator is to be submitted
to the court, provided that such date may not be later than two months after the referral order;

(e) the time when or within which the letters referred to in Rule 39(@&)einafter referred to as the
mediation briefs are to be exchanged and filed with the ADR office;

(f) attached as annexuféo the referral the agreement which must be signed by all parties prior to
the commencement of the mediation proceedings, whicheagnent will serve as the agreement on
which the mediation proceedings will be conducted,;

(9) if the mediation is comtonnected, the language(s) in which interpretation service is required;

(h) the names of the parties, with full settlement authgrés provided for in Rule 39(5) read with Rule
39(6) and the names of their respective legal practitioners who will be attending the mediation
proceedings; and

() the date and time of the next status hearing, which date must be as soon as poss&btbafiate
or period within which the meiation report is to be filecP.

5 BExamplel
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(13) The registrar assisting the Court, must immediately after the mediation referral proceedings hand
a copy of the mediation referral order to the ADR office.

(14) The ADIffice must upon receipt of the mediation referral order confirm any caumnected
mediation reservation in the cowmdonnected mediation diary and cancel any unconfirmed court
connected mediation reservations.

(15) The ADR office must deliver the meidia file to the mediator appointed, who must make himself
or herself available on the date, time and place indicated in the order.

(16) The mediation file must when handed to the ceactredited mediator contain the following:
(a) Initial mediation redrral order
(b) Mediation referral order

(c) All mediation briefs

Mediation Brief issued in terms of Rule 39(1)

4.(1) The letters referred to in Rule 39(1)(a) and (b) are hereinafter referred to as mediatiofi. briefs

(2) The content, excludg the heading, of a mediation brief may not be longer than 3 pages, typed in
a 12 point font, 1.5 line spacing.

(3) The format of the mediation brief must be as closely as possible to the format in Examples 1 and
2, hereinafter.

(4) Mediation briefs musbe filed with the ADR office, no later than five court days before the
scheduled mediation session.

Mediation Report

5. (1) Subject tahe provisions of Rule 38(4), the mediation report must state whether the mediation
proceedings failed or whether iesulted in a settlement agreement.

(2) The mediation report must contain:

(a) any evidence of child abuse not previously reported,;

600 UKS YSRAIUG2NRa 0StASOS GKIdG F OKAtR Ada Ay Y€

(c) a party is in danger of bodily harm.
(3) The medition report may not disclose any information about:

(a) the mediation proceedings; or

® Example 3
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(b) if mediation failed, the reason for failure,

provided that the mediation report must disclosure failure of the mediation as a result of non
compliance with Rule®5) read with Rule 39(6).

(4) The mediation report may include recommendations, which recommendation may include but are
not limited to¢

(a) on good cause shown requesting an extension of time for mediation;

(b) a request for referral to another medda with specific expertise.

Status Hearing

6 (1) The mediation report must be available to the managing judge at the status hearing referred to
in the referral order

(2) If a matter is settled as a result of mediationfaméediation failed, either one of the parties may

set the matter down for a status hearing before the managing judge at an earlier date than the date
referred to in the referral order, provided that the set down must be for a judicial case management
time slot of the managing judge.

(3) In addition to anything else ordered during the status hearing, the managing judge must include
the following:

(a) An order declaring the mediation process concluded; or

(b) An order extending the time allowed for ctwaccredited mediation, in which event the order
must give in as far as it may apply comply with thevjions for a referral orde?

Mediation fees

7. (1) A Court accredited mediator rendering service in cgorinected mediation who is not in the
employ of the Public Service or holds an appointment as Judge or Magistrate is entitled to a
gratification fee as determined by the Rules of Court and in the absence thereof to a fee equal to those
determined by the Office of the Prime Minister and payableespect of a Chairperson of institutions,
boards etc.

(2) A Court accredited mediator rendering service as a private mediator in terms of Rule 38 read with
Rule 39 is entitled to payment of his or her agreed fee, contained in the mediation agreement.

(3) Mediation fees are only due and payable, once the mediation report has been filed.

OJudget NEBAARSY (1 Qa tiNI OGAOS b203S wMkHA
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Mediation Records

8. (1) The mediator must simultaneously with filing of the mediation report file the original mediation
file with the ADR office;

(2) Upon adjournmetnof the status hearing, the registrar assisting the court at the status hearing,
must provide the ADR office with a copy of the mediation report and a copy of the status hearing order
and

the ADR office must file both documents on the mediation file

(3) The ADR office must update the mediation register, by recording the date of finalization of the
mediation and whether or not the mediation was successful.

(4) All mediation files must for safe keeping be kept with the Registrar of the High Court.

(5) Once a mediation file is returned by the mediator, the contents of such file are confidential and
may not be disclosed to any person, including the parties and or their legal practitioners.

(6) Mediation files must be destroyed one year after the nging judge declared the mediation
finalized.
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UNITS IN THE CIVIL AND LABOUR STINT OF THE HIGH COURT OF NAMIBIA
MAIN DIVISION

Paragraphs g 15under the headingUNITS IN THE CIVIL AND LABOUR STINT OF THE HIGH COURT
OF NAMIBIA, MAIN DIVISEGiXe revoked

[JUDGE PRESIDENYOTE 1/202%]

11 udgePresident® PracticeNote 1/2015
2 dge-President® PracticeNote 1/2023
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PROCEDURES TO BE FOLLOWED WHEN MAKINGBHNTABR IN TERMS
OF RULE 168

16 Rule 108(1)(b) provides that the regetrmay not issue a writ of execution against the immovable
property of an execution debtor or other person, unless the property has, on application made to the
court, by the execution creditor been declared specially executable.

17wdzt S ™ applicEidng S Bndagptitation on notice of motion as contemplated in P&W8 ¢ K S
first rule under Part 8 of the rules of Court is rule 65(1) which provides that every application must be
brought on notice of motion supported by affidavit as the facts on wthehapplicant relies.

18 It follows that a person who wants an immovable property declared executable must bring an
application on a notice of motidh The notice of motion must be supported by an affiddvin the
affidavit the applicant must at thiezast:

(a) Allege and provide proof that a return has been made and from that return it appears that the
execution debtor or other person has insufficient movable property to satisfy the writ.

(b) Allege and provide proof that he or she has given ndtle notice must be on Form 24 the
execution debtor or other person that an application will be made to court to declare the immovable
property executable.

(c) Allege and provide proof that the notice mentioned in paragraph (b) was personally serttesl o
judgment debtor of or if the immovable property is leased on the lessee.

19 Rule 108(4) provides that the execution creditor must make the application to declare the
immovable property executable not later than 30 days from the date on whicimtha bonareturn
is filled with the registrar.

20 Once the application is ready the applicant must in term of the Practice Direction 58(3)(b) check
the file and complete Annexure 9 and only thereafter may the mdteeset down in terms of Practice
Direction 58 (a) for hearing.

1 ldgePresiden® PracticeNote 1/2016
¥ Example 4
15 Example5
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APPLICATION OF THE TERMEXIBLE RAD#JSI THE RULES OF THE HIGH

CQJRT GN4/2014 AS AMENDED AND THE PRACTICE DIRECTIONS 67/2014 AS
AMENDED

21. The requirement by the Rules of Court and/or the Practice Directions legal practitioner
representing any Plaintiff, Defendant, Applicant, Respondent or Claimant to have an address within

G KS acCt S Edfind cBurtvs wiked dzpéded thathe legal practitioner so representing the

Plaintiff, Defendant, Applica, Respondent or Claimantasegistereduses A G K | £ S3F f LINI O
LINEFAES YR FGGFrOKSR G2 F fl¢ FANY NBIAAGSNBR 2
filing system eJustick.

16 Judge-President® PracticeNote 1/2023
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EXAMPLES

Example 1: Court Connected Mediation Referral Order

/1T{9 bla.odwYy XXXXXXXXXX
Lb ¢19 ILDI /h!w¢ hC blaL.L!3 XXXXXXX®PP 5L+xL{Lhb
1 9[5 !¢ XXEKBRAPED XXXXXPD HAXXOD

.9Chw9 ¢19 Thbh!w!.[9 W {¢L/9 XXXXXXXXXXXXXXX®

In the matter between:

........................................... PLAINTIFF

........................................... DEFENDANT

I F @AYy 3 KSFENR XXXXXI YRANESZSKXP2NI dézfadt | RYHMMATFRS |-
read the papers filed of record:

IT 1S ORDERED THAT:

1. The matter is hereby referred for cowatcredited mediation settlement conference as
contemplated by Rule 38 as read with Rule 39 of the Rules at @od Practice Directive 19 by
XXXXXXXXXE &4dz2o2S00 (G2 GKAa 2NRSNI YR ! yySEdaNE 4!

H O ¢ KS YSRAFGA2Y AKIEEf S KSt R I X X X X
XXXXXXXXXXXXXXXXXXXX Fi XXXXXXX®

3. Plaintiff(s) shall deliver the mediation brief as contemplatedRbie 39 (1) (a) (i), (ii), (i) and (iv)
2ZYKOSTF2NE XXXXXXXD 2y XXXXXXXXXXDOD

4. The Defendant(s) shall deliver their mediation brief as contemplated by Rule 39 (1) (b) (i), (ii) and
OAAAD 2YKOSTF2NE XXXXXXXD 2y XXXXXXXXXXOP

5. The mediation briefs ferred to in order 3 and 4 above may not exceed 3 pages in 12 point Arial
font typed in 1.5 line spacing, excluding the heading.

6. Both parties must be personally present at the mediation.

7. Each party must during the mediation be representeahy legal practitioner only, provided that
a party may elect his instructing or instructed Counsel.
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8. For the purposes of order 7 the Plaintiff(s) will at the mediation be presented by his/her/their legal
LIN OGAGAZ2YSNI XXXXXXXXXXXXXD

9. For the purpose of order 7 the Defendants will at the settlement proceedings be presented by
KAAKKSNKGKSANI £ STFf LINIFOGAGAZ2YSNI XXXXXXXXXXXXXD(

10. For the purpose of the mediation, the Plaintiffs will require the services of an interpreter from
XX XX XXX XXX X X0XNXKsh andice versa

11. The mediation must be concluded and the mediator must submit his report to the ADR office
2ZYKOST2NBE XXXXXXXDP 2y XXXXXXXXXXPD

MH® ¢KS YIFIGGSNI Aad LRAGLRYSR (12 XXXXXXXXXXXXXXXX
record the outcome of the mediation and to make the required orders.

BY ORDER OF COURT

REGISTRAR
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1. The Mediator is a neutral facilitator who will assist the Parties to reach their own settlement. The
aSRAFG2NI gAft y 2 G EIY(I-(J“[s’S 2RNS GroaNR3H\AE 12d\2 2\ OAINKG S 2
do.

2. The Mediator does not act as a legal practitioner.

3. The mediator must not offer legal advice, or provide legal counsel to any of the parties, but the
Mediator may express a prima faciew about the law and how it might affect aspects of discussion,
mediation efforts, and agreements.

nd® ¢KS aSRAFG2NI YdzaalG y2aG FlL@2NIFye LINIeQa AydSNK
to one party and detrimental to the other party, grided that this provision does not exclude the
YSRAFG2NJ FNRY 2FFSNAY3I | ySdziNXf |aasSaavySya 27 &
cases and provided further that such assessment is communicated to a party in private caucus and

may not ke communicated to the other party.

5. Each Party must be represented by his or her own legal practitioner, to be properly advised
regarding rights and obligations and to receive legal counsel.

6. For mediation to be effective both parties are requirecdisure open and honest communication.

7. Accordingly, written and oral communications, negotiations and statements made in the course of
mediation will be deemed as being privileged settlement discussions and proposals, absolutely
confidential and withotiprejudice as contemplated in Rule 39(9).

8. In as much as it may be necessary for purposes of the mediation process it may be necessary for
0KS YSRAFG2NI (2 KIFI@GS | LINAGIGS aSaarazy o0aOl dzOdza ¢

9. Communications during mexdion are privileged, unless such privilege or confidentiality is waived
by the party in question or constitutes an instruction to the mediator to convey a proposal to the other

party.

10. To that extent the Mediator must not reveal information discussedng the mediation without
permission of both parties.

11. Communications during caucus are similarly privileged, unless such privilege or confidentiality is
waived by the party in question or constitutes an instruction to the mediator to convegopal to
the other party.

12. Notwithstanding any provision contained in 9, 10 and 11 above mediator must in his/her report:
12.1 any evidence of child abuse not previously revealed;
MHO®H (GKS YSRAFUG2NRE 0SEAST GKIG | OKAfR A& Ay yS

12.3 a party is in danger of bodily harm.
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13. Neither party may at any time before, during, or after mediation, call the Mediator as a witness in
any legal or administrative proceeding concerning this dispute.

14. In as much as a party may have dgkt to call the mediator as a witness that right is deemed to
have been waived by such a party.

15. No party may subpoena or demand the production of any records, notes, work product or the like
of the mediator in any legal or administrative proceedingacerning this dispute.

16. In as much as a party may have any right to demand such documents or materials, that right is
deemed to have been waide

17. If, at any time, either party either subpoenas the mediator or demands from the mediator the
production of any documents or materials the mediator shall be entitled to apply to court to quash

the subpoena or demand and any party who issued the subpoena or demand for documents or
materials shall be required to reimburse the Mediator for whatever costs expenses he or she
AYyOdzNE Ay &dzOK Y2GA2y>s AyOftdzZRAYy3 FGG2NySe 24y
hourly fee for all time that it has taken off the mediator to have such subpoena set aside.

18. The only exception to paragraphs 9 1@ above is that any written (or otherwise created)
agreement made and signed or acknowledged by the parties as a result of mediation may be used in
any relevant proceeding, unless the parties have agreed in writing not to do so.

19. In as much as fullstilosure of all relevant and pertinent issues are essential to a successful
mediation process, each party shall provide to the other all information and documentation that will
assist them during the mediation process.

20. Although intended that bothgsties must continue with mediation until a settlement agreement
is reached, either or both parties may withdraw from the mediation process at any time.

21. If one or both parties decide to withdraw from mediation, best efforts will be made by the parties
to discuss the decision in the presence of both parties and the mediator.

22. If the mediator determines that is not possible to resolve the issues through mediation, the process
will be terminated by the mediator when such has been conveyed to the parties and confirmed in the
YSRALFG2ND&a NBLRZNI

23. Any court accredited mediator rendering services in any emurhected mediation and who is

not employed by the Public Service orld®the appointment as Judge or Magistrate, is entitled to
such fee as determined by the Rules of Court or in the absence thereof, a fee equivalent to those
determined by the Office of the Prime Minister payable for a Chairperson of Institutions, Boayds et
which amounts to N$2650 per day.

24. If an agreement is reached between the parties through mediation, counsel for the parties will
prepare the formal court documents necessary to implement the agreement reached in mediation
and cause such document be filed with the ADR office.

25. No party may record any of the mediation proceedings except as is relative to the final agreement
or resolution.

26. The Mediator is considered a third party beneficiary, entitled to enforce any provisions hereof
benefigal to him/her, including the protections, stated and implied, and fees as stated herein.
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27. Only a party with full settlement authority as contemplated in Rule 39(5) read with Rule 39(6) may
attend the mediation proceedings and sign any agreement caresgioupon this mediation.
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Example 3: Mediation Brief

HIGH COURT OF NAMIBIA

XXXXXXXXXXX. DIVISION

MEDIATOR

COUR-ACCREDITED PRIVATE

COURTCONNECTED

MEDIATION DATE

a95L! ¢Lhb bhY ! BwXXXXd
IN THE MEDIATION BETWEEN:
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXDAINTIFF
WSLINBESYGISR 08 XXXXXXXXXXXXXXXXXXXXXXXXXXXX
AND

XXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XX XOERENDANT

>

QX
(¥p])

w S LIN YIESR 08 XXXXXXXXXXXXXXXXXXXXXXXXXXXX
TOr XXXXXXXXXXXXXXXXXXXXXXXXXXDPXX DD

LEGAL PRACTITIONER FOR PLAINTIFF / DEFENDANT

(Address)

AND TO: REGISTRAR OF THE HIGH COURT

Main / Northern Local Division

ADR Office

(Address)
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